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INTRODUCTION

Relevance of the study. 2014 appeared to be a dreadful year for Ukraine, its
sovereignty and stability, Ukrainian society and by implications — for the international
community. In February 2014 Russia commenced its ploy aimed at infringing the
sovereignty and territorial integrity of Ukraine at the Crimean Peninsula of Ukraine,
eventually illegally annexing and occupying Crimea following the military seizure of
the major state institutions in Crimea and conduction of the illegitimate “referendum”.
Further, in April 2014 pro-Russian separatists, backed up by the so-called “little green
men”, further recognized as Russian militants?, started seizing the state buildings in the
East of Ukraine, which further escalated into the sweeping Russian armed aggression
against Ukraine continuing for over 7 years so far. These events have obviously caused
the indefinite amount of the violations of human rights from the right to peaceful
enjoyment of property and tragically to the right to life.

The history of similar conflicts in Europe, including the conflicts in Nagorny
Karabakh, Transdniestria, South Ossetia and Abkhazia, Chechnya and Northern
Cyprus, indicated that there will be a wave of application regarding events in Crimea
and East of Ukraine. Moreover, European Court of Human Rights has announced that
there are already around 4000 individual applications on the topic pending in the
Court’s workload?. However, since the circumstances in both regions are very
complicated, there is no apparent solution to the issue of jurisdiction over these
territories. Every time, when the Court faced the issue of occupation and extraterritorial
jurisdiction, it was forced to meet a new challenge of analyzing factual events and
context of the violation before establishing the jurisdiction and deciding the case on
merits. Thus, the topic of the application of the European Convention on Human Rights
is extremely relevant both in theoretical and practical way. Theoretically, this research

will encompass the analysis of all the key cases regarding territorial conflicts in Europe,

! I'pabebka A. (2014) PHBO: Ha JJon6ac nponukmu "3eneni gonosiuku” 3 Pocii. Deutsche Welle. Pexum noctymy: https:/www.dw.com/uk/pu6o-na-
JI0HOAC-TIPOHUKIIH-3€JIeHI-40JIOBIUKHU-3-pocii/a-17792650
2 European Court of Human Rights. (2018) Grand Chamber to examine four complaints by Ukraine against Russia over Crimea and Eastern Ukraine.
Registrar of the Court. Press Release. Retrieved from: https:/bit.ly/37a7nh4
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https://www.dw.com/uk/%D1%80%D0%BD%D0%B1%D0%BE-%D0%BD%D0%B0-%D0%B4%D0%BE%D0%BD%D0%B1%D0%B0%D1%81-%D0%BF%D1%80%D0%BE%D0%BD%D0%B8%D0%BA%D0%BB%D0%B8-%D0%B7%D0%B5%D0%BB%D0%B5%D0%BD%D1%96-%D1%87%D0%BE%D0%BB%D0%BE%D0%B2%D1%96%D1%87%D0%BA%D0%B8-%D0%B7-%D1%80%D0%BE%D1%81%D1%96%D1%97/a-17792650
https://bit.ly/37a7nh4

thus creating a broad picture of possible territorial effect of the Convention.
Simultaneously, on the practical side, the research provides specific advice on the basis
of personal conclusions regarding the jurisdiction over the mentioned territories, both
for Ukrainian government and prospective applicants in the potential cases. The
proposed actions may serve as the peremptory guidance for both parties.

The academic novelty of the research lays in the new perspective on the answer
to the issue of the responsibility of either Russia or Ukraine for the violations
committed in Crimea and the Eastern territories. Generally, the coverage of the specific
topic regarding Ukraine is rather scarce. There are several blog-like texts by M.
Milanovic and basically one major work by S. Wallace and C. Mallory “Applying the
European Convention on Human Rights to the Conflict in Ukraine”, which investigates
into the application of Convention to the territories of Crimea and East of Ukraine. The
work, however, in my opinion, contains a lot of contradictory conclusions, and | have
disagreed with the majority of them. Upon the analysis of the dozens of reports and
statements by international organizations | have concluded that the status of Crimea is
determined and thus the application of the Convention is rather predictable. The
detailed analysis of the “Constitution” and the “Republic of Crimea” allowed me to
provide additional evidence for the satisfaction of the effective control test to prove
Russian jurisdiction in Crimea. The analysis of the ICJ practice on the issue of
responsibility for non-state actors actions facilitated the proposal of the new strategy
for proving Russia’s responsibility for the actions of separatist “DNR” and “LNR”.
Thus, | have come to the conclusions regarding the potential responsibility of Russia
for the violations in Crimea and the East of Ukraine, which have not been expressed in
the literature before, contributing to the scientific novelty of work.

Research objectives. The purpose of the research is to provide the proposal on
actions for Ukrainian government and potential applicants, so that the state of Ukraine
potentially acts in accordance to the standards provided by the European Court of
Human Rights, while the applicants also receive adequate redress for the violations of
their rights and freedoms. The objectives include the undertaking to analyze the general

territorial effect of the Convention to provide the theoretical basis for further research,
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as well as the current status of the territories, subject to the research, analyze the
possible ways of Court’s practice application to foresee the potential cases outcomes
and establishment of Russia’s or Ukraine’s jurisdiction or the jurisdiction of both states
and finally provide the guidance for actions on the basis of well-grounded conclusions.

Object and subject of the research. The object of the research constitutes
in the territorial effect of the Convention of human rights. The subject of the research
Is the application of the ECHR to the occupied and uncontrolled territories, particularly
to the territories of Eastern Ukraine and Crimean Peninsula and the establishment of
the jurisdiction over these territories.

Methodological approach. In my work | have completely focused on the
comparative rather than doctrinal method of analysis, analyzing the Court’s practice in
context of the underlying events, instead of exclusively distinguishing Court’s legal
rationale. The comparative method foresees, that the practice of the court is being
analyzed as a whole, as well as the cases are collated and differentiated among each
other. Further, the results of practice comparison are layered on the analysis of relevant
circumstances ad events on the occupied and uncontrolled territories of Ukraine.
Besides, | have used the qualitative empirical approach to distinguish the patterns of
jurisdiction establishment through Court practice, as well as adopt it to the
circumstances on the basis of existing data.

Resources. The major source of data for analysis in this research is extracted
from the practice of mainly ECtHR, as well as International Court of Justice. | have
also used the reports and statements of international organizations, as well as works of
national and international scholars. Besides, in an attempt to establish factual
circumstances many news reports have been analyzed.

The structure of work. The work consists of introduction, three sections, eight
subsections, conclusions and the references list. The main part of the work constitutes

of 89 pages.



SECTION I.

GENERAL METHODOLOGICAL PRINCIPLES OF THE RESEARCH OF
THE EFFECT OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS
ON THE OCCUPIED AND UNCONTROLLED TERRITORY OF UKRAINE

1.1. Territorial effect of the European Convention on Human Rights

Article 1 of the European Convention on Human Rights states: “The High
Contracting Parties shall secure to everyone within their jurisdiction the rights and
freedoms defined in Section I of this Convention™. The word “jurisdiction” in the
Article creates an essence of it, and as will be further depicted, is also the fundament
for the applicability of the human rights system for the Contracting States of the
Convention. Jurisdiction constitutes a threshold criterion for the application of the
European Convention on Human Rights along with other international treaties®. S.
Besson makes a noteworthy statement that the “(...) the ECHR [European Convention
on Human Rights] has made the relationship of jurisdiction a pivotal notion to
understanding who the right-holders, but also the duty-bearers of ECHR rights are™™.
The scholar also states that in terms of European Court of Human Rights (ECtHR) and
the Convention a particular perspective on the jurisdiction should be focused on — state
jurisdiction, which defines the relationship between the person, as rights-holder and
state, as the obligation-bearer®. State jurisdiction is required for the person to be able
to exercise their human rights against that exact state and the latter to be held liable for
the violations thereof’. Therefore, 1 agree with Besson’s conclusion that Article 1 of
the Convention accounts for the “jurisdiction” to be de jure and a de facto condition

for the rights guaranteed by the Convention.

3 European Convention on Human Rights as amended by Protocols Nos. 11 and 14, supplemented by Protocols Nos. 1, 4, 6, 7, 12, 13 and 16. November
4, 1950. Article 1. Retrieved from: https://www.echr.coe.int/Documents/Convention ENG.pdf

4 lascu and Others v. Moldova and Russia[GC], no.48787/99, § 311, ECHR 2004-VIl. Retrieved from:
https://hudoc.echr.coe.int/eng#{"itemid":["001-61886"]1} and Al-Skeini and Others v. the United Kingdom [GC], no. 55721/07, § 130, ECHR 2011.
Retrieved from: https://hudoc.echr.coe.int/fre#%7B%22itemid%22:[%22001-105606%22]%7D

5 Besson, S. (2012). The Extraterritoriality of the European Convention on Human Rights: Why Human Rights Depend on Jurisdiction and What
Jurisdiction  Amounts to. Leiden Journal of International Law, 25(4), 860. Retrieved from: https://www-cambridge-
org.eur.idm.oclc.org/core/services/aop-cambridge-

core/content/view/9A46 A4ABTE13C7D740B3ED5A18D5DEF5/S0922156512000489a.pdf/extraterritoriality of the european_convention_on_hum
an_rights_ why human_rights_depend_on_jurisdiction_and_what_jurisdiction_amounts_to.pdf

& Besson, S. (2012). The Extraterritoriality of the European Convention on Human Rights: Why Human Rights Depend on Jurisdiction and What
Jurisdiction Amounts to. 865

" Tlagcu and Others v. Moldova and Russia, supra note 2, § 311
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The notion of the jurisdiction in public international law has neither been
defined unliterally or peremptory and thus remains widely discussed by the scholars.
For the purposes of the Convention and practice of the ECtHR, jurisdiction, is,
however, defined in a four-dimensional way: territorial (ratione loci), temporal (ratione
temporis), personal (ratione personae), and subject-matter (ratione materiae)®. These
four aspects of jurisdiction are also necessary for the application to the ECtHR to be
regarded admissible®, which, in our opinion, supports S. Besson’s statement provided
earlier. Generally, in international public law, jurisdiction is often related to the
sovereignty of the state, which, in turn, is usually limited by its territory. Moreover, the
presumption of the unlawfulness of the state’s actions outside of the territory exists?.

In the European human rights system, the jurisdiction of the Contracting Party
is “primarily territorial”, as it has been numerously stated by the ECtHR!. Two
presumptions, which are coherent with the public international law, may be singled out
of this statement, as validly noted by A. Demetriades: (1) a negative presumption of
the non-exercising of the state’s jurisdiction outside of its borders; and (2) a positive
presumption that the state's jurisdiction is exercisable throughout the states whole
lawful de jure territory*?. Both have been formed by the ECtHR in its practice®®. These
presumptions are however linked to the use of the word “primarily”, rather than
“exclusively” and therefore they may be overcome in “exceptional circumstances”.
The exceptions to the first presumption are convened under the notion of
extraterritorial jurisdiction, whereas the exceptions to the other presumption define the
circumstances where the Contracting Party shall not be held liable for the violations

that occurred within its lawful territory. All these exceptions are of paramount

8 Schabas, W. A. (2015). The European Convention on Human Rights: A Commentary. Oxford Commentaries on International Law, 93. Retrieved
from:
https://opil-ouplaw-com.eur.idm.oclc.org/view/10.1093/law/9780199594061.001.0001/law-9780199594061-chapter-6#law-9780199594061-chapter-
6-div2-87
® European Court of Human Rights & Council of Europe (2020). Practical Guide on Admissibility Criteria, 52. Retrieved from:
https://www.echr.coe.int/Documents/Admissibility quide ENG.pdf
10 Ryngaert, C.M.J. (2015) Orakhelashvili, Alexander (ed.). Research Handbook on Jurisdiction and Immunities in International Law, Research
Handbooks in International Law series, 52, Retrieved from: http://dspace.library.uu.nl/handle/1874/357811
11 Bankovi¢ and Others v. Belgium and Others [GC], no. 52207/99, § 61, ECHR 2001-XII. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-22099;
and European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 2. Retrieved
from: https://www.echr.coe.int/documents/quide_art 1 eng.pdf
12 Demetriades, A. (2020) Reconceptualising extraterritoriality under the ECHR as concurrent responsibility: the case for a principled and tailored
approach, European journal of legal studies, Vol. 12, No. 1, 167. Retrieved from: https://cadmus.eui.eu/handle/1814/66988
13 See for example Ilascu and Others v. Moldova and Russia, supra note 2, §212: “From the standpoint of public international law, the words “within
their jurisdiction” in Article 1 of the Convention must be understood to mean that a State's jurisdictional competence is primarily territorial (see
Bankovi¢ and Others, cited above, § 59), but also that jurisdiction is presumed to be exercised normally throughout the State's territory”.
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importance for this research and | thus regard it essentially necessary to describe them
scarcely here, for the further sections to have a profound theoretical background.

The exceptions to the territoriality principles have been established through the
analysis of the ECtHR practice, however, the Court itself emphasizes that “(...) the
question whether exceptional circumstances exist which require and justify a finding
by the Court that the State was exercising jurisdiction extraterritorially must be
determined concerning the particular facts!* [in each case]”. This also gives the ground
for the statement that these exceptions are not exclusive, and even after almost 70 years
of Court practice the completely new circumstances may result in the new exceptions
to the territoriality principle or the utterly new interpretation of the existing ones*®. The
exceptions are based on two of the previously mentioned aspects of jurisdiction:
ratione loci and ratione personae.

Ratione loci from Latin means “by reason of the place”® and it basically
defines the territory where the right-holder shall be situated to have the rights against
the state. Ratione loci exception is based on the “effective control” principle!’, namely
effective control over the territory. The effective control principle arises from the
understanding of the state’s jurisdiction rather as the power than authority®®, which
means that instead of focusing on the legal entitlement of the state’s ability to act and
enforce its decisions, the actual ability of the country to do so is taken into account.
The underlying idea of the concept may be summarized in the desire of the EU to avoid
any vacuum or grey zones in the human rights system within the “legal space” of the

Convention®®. The effectiveness of the control is a conditional notion, and the scholars

14 Al-Skeini and Others v. the United Kingdom [GC], no. 55721/07, § 132, ECHR 2011. Retrieved from: http://hudoc.echr.coe.int/fre?i=001-105606
15 Gondek, M. (2005). Extraterritorial Application of The European Convention on Human Rights: Territorial Focus in the Age of Globalization?
Netherlands International Law Review, 52(3), 37. Retrieved from: https://www-cambridge-org.eur.idm.oclc.org/core/journals/netherlands-
international-law-review/article/extraterritorial-application-of-the-european-convention-on-human-rights-territorial-focus-in-the-age-of-
globalization/A6B6BIA768F1A2777B4B34DCE621E397
16 Fellmeth, A. X. & Horwitz M. (2011) Guide to Latin in International Law. Oxford University Press. Retrieved from: https://www-oxfordreference-
com.eur.idm.oclc.org/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-1790
7 European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 12
18 Budzianowska, D. C. (2012). Some reflections on the extraterritorial application of the european convention on human rights, Wroclaw Review of
Law, Administration & Economics, 2(1), 56. Retrieved from: https://content.sciendo.com/view/journals/wrlae/2/1/article-p51.xml?language=en
18 pourgourides, C. Areas where the European Convention on Human Rights cannot be implemented. Committee on Legal Affairs and Human Rights
Report n0.9730. Retrieved from: http://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FilelD=10095&lang=EN
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analyzing the extraterritorial effect of the Convention tend to criticize ECtHR for the
lack of a predictable uniform approach as to the criteria of the effective control test?.

Effective control over the territory is obtained by the state through lawful or
unlawful military actions and has usually been recognized in two types of situations:
(1) military occupation; and (2) the creation and/or support of the separatist entity by
the Contracting Party on the legal territory of the other state?!. The first general
criterion for effective control in either situation is the number of troops deployed to the
territory by the occupying state??. The particular number of troops is hard to establish,
whereas the Court has regarded both 30 000 soldiers of the Turkish army in Northern
Cyprus?, and 10 000 Russian troops in Transdniestria, Moldova? to be sufficient for
the satisfaction of the criterion. This is because the first criterion shall, however, be
taken into consideration in summary with the second one: military, economic, and
political support?®, which results in the ability of the state to influence and control the
policy of the exact region. Examples of such support may include the provision of
military ammunition and weapons?®, assisting with rebuilding the infrastructure after
the war?’, recognition of the local unauthorized government contrary to the lack of
recognition thereof by the international community?,

When the effective control is obtained due to the military occupation, the Court,
while considering the case?, takes into account Article 42 of the Regulations
concerning the Laws and Customs of War on Land, also known as the Hague

Convention, in defining “occupation”, which states that (1) the territory is considered

2 See for example Gondek, M. (2005). Extraterritorial Application of The European Convention on Human Rights: Territorial Focus in the Age of
Globalization?, 369: “A sharp contrast between the expansive interpretation of the notion of jurisdiction in case of territorial applicability of the ECHR,
which exists even when there is no control, and restrictive interpretation of the same legal concept in case of extraterritorial application of the
Convention, raises legitimate moral concerns, voiced for example by Judge Loukaides in his partly dissenting opinion in Ilascu”; and also Duttwiler,
M. (2012). Authority, Control and Jurisdiction in the Extraterritorial Application of the European Convention on Human Rights. Netherlands Quarterly
of Human Rights, 30(2), 152. Retrieved from: https://journals-sagepub-com.eur.idm.oclc.org/doi/pdf/10.1177/016934411203000202 “Both the
Commission and the Court used the criteria of actual authority and control to determine whether jurisdiction was given. However, neither organ has
ever clarified how these terms relate to each other, and to the concept of jurisdiction”.

21 European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 17-18.

22 European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 17.

2 In the case of Loizidou v. Turkey, n0.15318/89, §16, ECHR 1996-VI. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-58007

% In the case of Ilascu and Others v. Moldova and Russia, supra note 2; and International Crisis Group (2004). Moldova: Regional Tensions over
Transdniestria, Europe Report no0.157, 5. Retrieved from: https://d2071andvipOwj.cloudfront.net/157-moldova-regional-tensions-over-
transdniestria.pdf

% European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 17.

% Jlagcu and Others v. Moldova and Russia, supra note 2, §380

2" Al-Skeini and Others v. the United Kingdom, supra note 12, § 21

2 Jlagcu and Others v. Moldova and Russia, supra note 2, §2

# Jaloud v. The Netherlands, no. 47708/08, § 91, ECHR 2014. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-148367
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occupied when it is placed under the authority of the hostile army; and (2) the occupied
territory is limited to the area, where such authority is not only established but can also
be exercised®®. However, ECtHR has also stated that “the status of “occupying power”
within the meaning of Article 42 (...), or lack of it, is not per se determinative3!”, since

t32” not only the rules of international

the Court also considers “relative factual contex
law.

The facts signalizing the reach of the effectiveness of the control threshold may
include, among others, assuming by the occupier of the public powers (part of public
powers) that are normally exercised by the official government. For instance, in the
case of Al-Skeini and Others v. the United Kingdom, which concerned the temporary
occupation of the region in Iragq by the US and UK forces and their allies within the
operation of UN in Iraq, the Court has taken into account the letter written by the
Permanent Representatives of the United Kingdom and the United States to the
President of the United Nations Security Council, where the respondent government

through their representatives have solely assumed the powers of safety ensuring:

(...), the United States, the United Kingdom and Coalition partners (...) have created the
Coalition Provisional Authority (...) to exercise powers of government temporarily, and,
as necessary, especially to provide security, to allow the delivery of humanitarian aid, and
to eliminate weapons of mass destruction®3,

This has been further reiterated by the UN Security Council in its Resolution34,
and the Court has grounded its decision of the existence of the jurisdictional link
between the UK and the violations, subject to the case, on the official acceptance of
the powers, usually exercised by local authorities, by the UK.

However, the Court has considered a case of Issa and Others v. Turkey, where
the Kurdistan nationals were, as claimed by their relatives, killed by the Turkish army
near a Kurdish village on the territory of Iraq®. The Court has not established the

jurisdictional link between Turkey and the violations due to (1) majorly, lack of the

% The Hague Convention 1V respecting the Laws and Customs of War and its annex: Regulations concerning the Laws and Customs of War on Land.
October 18, 1907. Article 42. Retrieved from: https:/ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/195

% Jaloud v. The Netherlands, supra note 27, § 142

%2 Jaloud v. The Netherlands, supra note 27, § 141

3 Al-Skeini and Others v. the United Kingdom, supra note 12, § 11

3 Al-Skeini and Others v. the United Kingdom, supra note 12, § 146

% 1ssa and Others v. Turkey, no. 31821/96, ECHR 2004. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-67460
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evidence other than somewhat hazy testimonies of the deceased’ relatives®; and (2)
non-establishment of the effective control of Turkey over the territory of Kurdish
villages, despite the undisputed fact of the Turkish military operations®. The latter
conclusion was made by the Court in comparison to the case of Loizidou v. Turkey,
where the armed forces of Turkey were situated on a rather constant basis all over the
territory of Northern Cyprus®. It is however worth mentioning that, in my opinion, the
reasoning provided by the Court in the exact case is rather scarce and generic, which,
as | assume, may be caused by the political significance in the cases like Issa and
Others v. Turkey, since the international community does not have a unilateral opinion
regarding the independence movement of Kurds and does not officially support it¥. To
sum up, the effective control of the territory is deemed to be held by the occupying
party, if the occupation is continuing or rather permanent and the occupying state
assumes all or important part of the obligations, which are, under the regular
circumstances, performed by the government of the state or local government.

As it has been stated above, the other circumstances, in which effective control
is usually established are through the creation and/or support of the separatist entity
or organization by the Contracting Party on the legal territory of the other state. The
peculiar criterion is that the separatist entity is not recognized by the international
community. To illustrate this, it is worth taking notice of the two landmark cases in the
ECtHR practice: previously noted llascu and Others v. Moldova and Russia and Azemi
v. Serbia. In the Ilascu case, the Court has established that Russia exercised effective
control over the territory of Transdniestria, because of the facts, among others that
signalized the support by Russia of the Trandniestria separatist self-proclaimed
government of so-called “The Moldavian Republic of Transdniestria”, which was not
recognized by the international community*®. Simultaneously, the case of Azemi v.

Serbia considered the authority of Serbia over the territory of Kosovo, which at that

% 1ssa and Others v. Turkey, supra note 33, §§ 80-81

37 Issa and Others v. Turkey, supra note 33, § 75

3 Loizidou v. Turkey, supra note 21.

®Besheer, M. (2019) UN Security Council Meets on Turkey's Offensive Against Kurds. VoaNews. Retrieved from:
https://www.voanews.com/europe/un-security-council-meets-turkeys-offensive-against-kurds

“ Tlagcu and Others v. Moldova and Russia, supra note 2, §§ 386-394
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time has already proclaimed its independence. In the historical context, the territory of
Kosovo was once a part of Yugoslavia, included in the territories of Serbia. After the
separation of former Yugoslavian states into Serbia and Montenegro, Serbia, despite
the outcomes of the Kosovo conflict in 1999 continued to perceive Kosovo as the part
of its territory, whereas Kosovo, with the help of the UN, has developed into an
independent country. Kosovo has proclaimed independence in 2008*. Upon the
declaration of independence most countries of the European Union, the United States,
and other members of the United Nations have recognized Kosovo as a separate,
independent state. As of today, 114 states have recognized Kosovo as an independent
state®. In its decision in the case, ECtHR refuses the pertinence of the effective control
of Serbia over the region because the country is well recognized by the international
community, and despite its undecided status, it has all the necessary features of a
separate state that solely controls its territories*®. Thus, the extraterritorial jurisdiction
may be established in case the Contracting Party supports or establishes the separatist
entity in the territory of the other state, which, importantly, is not recognized by the
international community in its majority.

The previous paragraphs describing ratione loci-based exceptions from the
territoriality principle focused on the “active Contracting Party”, which is acting
outside of its territory. However, there is also another player on the field, namely the
so-called “passive” party — the state, territory of which has been occupied or where the
separatist actions are occurring*. Since the territory is legally and de jure deemed of
the passive state, the Court does not need to establish the presence of jurisdiction. The
Court presumes that the state does exercise the competence and control over all its
territory — this primary standpoint for the Court is also called “a presumption of

competence”, as it was called by ECtHR*, or “presumption of jurisdiction”, as it is

! Broek, M. A struggle for independence in Kosovo. The role of the international community in determining the region’s future. Nijmegen School of
Management. Radboud University Nijmegen, 3. Retrieved from:
https://theses.ubn.ru.nl/bitstream/handle/123456789/2732/Broek%2C_Marjolein_van_den_1.pdf?sequence=1

“2 The Ministry of Foreign Affairs and Diaspora. Republic of Kosovo. (2020) International recognitions of the Republic of Kosovo. Retrieved from:
https://www.mfa-ks.net/en/politika/483/njohjet-ndrkombtare-t-republiks-s-kosovs/483

8 Azemi v. Serbia, no. 11209/09, §8§ 45-49, ECHR 2013. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-139052

4 European Court of Human Rights & Council of Europe (2020). Articles 1 and 5. Extra-territorial jurisdiction, jurisdiction of territorial State prevented
from exercising its authority in part of its territory, and validity of detention and criminal proceedings in de facto entities. Research division, 11.
Retrieved from: https://www.echr.coe.int/Documents/Research_report_articles_1_5_ENG.pdf

5 Assanidze v. Georgia, no. 71503/01, § 139, ECHR 2004-I1. Retrieved from: http://hudoc.echr.coe.int/fre?i=001-61875
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denoted in the relevant literature®. | believe it’s worth clarifying that the presumption
is referring to the “primarily territorial” wording, describing jurisdiction of the state,
set forth by the ECtHR in many cases, and earlier noted herein. The Court, however,
states that there may be valid reasons to rebut the presumption: “(...) presumption may
be limited in exceptional circumstances, particularly where a State is prevented from
exercising its authority in part of its territory*””. The exceptional circumstances, as
logically follows from the previous exceptions, are the cases of military occupation or
formation of separatist entities on its territories. If these are established the obligations
of the state on the exact territory are limited, but, by no means discharged. The State
remains under the positive obligation “(...) under Article 1 of the Convention to take
the diplomatic, economic, judicial or other measures that it is in its power to take and
are in accordance with international law to secure to the applicants the rights
guaranteed by the Convention*®”. The scope of the positive obligation of the passive
state has been obliquely described mostly in the so-called Moldavian cases*® and the
Research Department of the ECtHR has accumulated the aspects of the obligation,
categorizing and systemizing them as follows®.

The first group of obligations includes the “general measures to re-establish
control over the territory”. Firstly, the passive party shall “refrain from supporting the
separatist regime®” and accordingly, reject any allegation of the self-proclaimed
government or occupying state as to the seizure of the territory. The passive state
should be consistent in their rhetoric and actions, showing that the occupied territory
belongs to them. T. Eatwell in her brief has expressed her concern, whether negotiating
and cooperating with the separatists regarding the human rights issues could be

qualified as support, and if the latter is true, the author suggests that this interpretation

 Gatka, K. (2015). The Jurisdiction Criterion in Article 1 of the ECHR and a Territorial State, International Community Law Review, 17(4-5), 485.
Retrieved from: https://brill-com.eur.idm.oclc.org/view/journals/iclr/17/4-5/article-p474_5.xml

" Tlagcu and Others v. Moldova and Russia, supra note 2, §312

“8 Tlagcu and Others v. Moldova and Russia, supra note 2, §331

 See for example Ilascu and Others v. Moldova and Russia, supra note 2; Catan and Others v. the Republic of Moldova and Russia [GC], no. 43370/04;
no. 18454/06; no. 8252/05. Retrieved from: https://hudoc.echr.coe.int/eng#{"itemid":["001-114082"]}

% European Court of Human Rights & Council of Europe (2020). Articles 1 and 5. Extra-territorial jurisdiction, jurisdiction of territorial State prevented
from exercising its authority in part of its territory, and validity of detention and criminal proceedings in de facto entities.

®! Tlagcu and Others v. Moldova and Russia, supra note 2, §340
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would “act as a disincentive™?. From the Court practice one may, however, find an
express answer to the concern. In llascu, the Court has stated that the facts of Moldova
collaborating with the separatist government in the matters of “(...) security matters
and (...) cooperation in other fields such as air traffic control, telephone links, and
sport>®”, due to their limited nature and aim, shall not be regarded as support to the
separatist government. Secondly, the other obligation of the state is to “act to re-
establish control over the disputed territory®®’. The Court has expressly stated that it is
not their job to order the states on how to re-establish control over the territory. The
Court shall exclusively weigh, whether the efforts have been sufficient in the existing
circumstances®. From the Moldavian example, where the military power of Moldova
has not been sufficient to conquer the territories back, ECtHR has agreed that the

following measures sufficed to cover for the re-establishing obligation:

(a) bring criminal proceedings against separatist government officials; (b) international
declaration of the intention to re-establish control (e.g. by stating that in the convention);
(c) diplomatic steps to involve third states into the negotiations; (d) visible rhetoric that
asserts the sovereignty of the occupied state over the occupied territories®®.

To resume, the first group of obligations requires the passive state to refrain
from showing their support to the occupation or separatist regime, unless this support
aims at securing human rights for the local community and to put any reasonable effort,
given the existing circumstances, to reestablish the control over the seized territories.

The second group of obligations is more specific and concerns the exact case
and, even more precisely, the specific applicant in the case. The Court has established
that the state must, primarily, use all the political and diplomatic measures to eliminate
the violation of human rights of the exact applicant. These may include sending doctors
to the applicant to control their health, financially aiding the applicant’s family, so they

can provide support for the applicant as they should®’, as well as constantly applying

52 Eatwell T. (2018) State Responsibility for Human Rights Violations Committed in the State’s Territory by Armed Non-State Actors. The Geneva
Academy of International Humanitarian Law and Human Rights, 20. Retrieved from: https://www.geneva-academy.ch/joomlatools-files/docman-
files/Academy%20Briefing%2013.pdf

%3 Tlagcu and Others v. Moldova and Russia, supra note 2, §345

% European Court of Human Rights & Council of Europe (2020). Articles 1 and 5. Extra-territorial jurisdiction, jurisdiction of territorial State prevented
from exercising its authority in part of its territory, and validity of detention and criminal proceedings in de facto entities, 18

® Tlagcu and Others v. Moldova and Russia, supra note 2, §340

% Tlagcu and Others v. Moldova and Russia, supra note 2, §§ 342-344

*" Tlagcu and Others v. Moldova and Russia, supra note 2, §346
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to the international community and the separatist entity to stop the violations®®. The
other measures that may be taken by the passive state may be appropriate judicial
measures, such as quashing the verdict and sentence imposed by the illegitimate courts
of the separatist entity, declaring amnesty to the illegally sentenced, starting criminal
proceedings against the judges of the illegal courts, etc.®®. Summarizing, the second
group of obligations requires the state to put all the efforts to remedy the situation of
the applicant, whether these measures are likely to give positive results or there is little
hope. Last, but not least, for all these measures to be satisfactory to fulfill the positive
obligation under Article 1, they should be constant and consistent®.

The effective control principle and its application, described in the paragraphs
above, have been reviewed through the prism of ratione loci, therefore the above-
mentioned exceptions to the territoriality principle concerned control over the territory.
This jurisdiction is also often called territorial or spatial jurisdiction®®. Simultaneously,
the circumstances of international affairs, hierarchical relations, together with power,
authority, and law, may result in the state, where the control is established over the
person, rather than land. These situations create the ground for the other group of
exceptions to the territoriality principle — ratione personae exceptions, which create
the ground for the notion of “personal jurisdiction®®”. Interestingly, S. Besson argues
that so-called personal and territorial jurisdictions are not alternatives, rather, they are
complementary. This may be well envisioned through the milestone Grand Chamber
cases Bankovic and Others v. Belgium and Others and Al-Skeini case, which will be
further discussed herein. The author also clarifies an important aspect of jurisdiction:
it is always personal, meaning that it represents the relations between the person in the
instant case and the state. The functional notions of “territorial” and “personal”
jurisdiction are used to describe the main distinction between them: in the first instance,

all persons within the territory are under the jurisdiction, while in the latter one, the

%8 Jlagcu and Others v. Moldova and Russia, supra note 2, §344

% Ilagcu and Others v. Moldova and Russia, supra note 2, §346.

8 Eyropean Court of Human Rights & Council of Europe (2020). Articles 1 and 5. Extra-territorial jurisdiction, jurisdiction of territorial State prevented
from exercising its authority in part of its territory, and validity of detention and criminal proceedings in de facto entities, 22

& Mills, A. (2014) Rethinking Jurisdiction in International Law. British Yearbook of International Law, Volume 84, Issue 1. Retrieved from:
https://academic-oup-com.eur.idm.oclc.org/bybil/article/84/1/187/2262836

2 Mills, A. (2014) Rethinking Jurisdiction in International Law.
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control and thus jurisdiction is imposed on the person by actions of exact agents, rather
than location®3,

Ratione personae, from Latin, means “by reason of person”®4. These exceptions
are caused by the fact that even though the Contracting State does not exercise control
over the territory, but the power of this state in exact circumstances suffices to personal
control over the other people®. As it is summarized by M. Duttwiller, as long as the
person and their property are impacted by the acts, which are attributable to the
Contracting State, the jurisdiction of that state over the person is established®. The four
main circumstances facilitating ratione personae exceptions include: acts of diplomatic
and consular agents, acts committed on board a ship or aircraft, the exercise of another
State’s sovereign authority with its agreement, and use of force by a State’s agents
operating outside its territory®’.

The principle of extraterritoriality based on acts of diplomatic and consular
agents is mostly established based on the Bankovic and Al-Skeini cases. The essence of
the principle sets forth that where the activities of a State’s diplomatic or consular
agents abroad are occurring, disregarding the absence or presence of any effective
control over territory or individuals, the state exercises its extraterritorial jurisdiction
if the agents are exercising State authority®®. The Court has also established that the
jurisdiction is exercised by the State Party even concerning (a) citizens of the State
Party living abroad if their rights are affected by the actions of the diplomats or consuls
of the State Party in the state of their current residence®®; and, to the contrary, (b)
persons that are currently dwelling on the territory of the State Party, whilst the actions
of consular or diplomatic agents, affecting the person’s rights, are performed outside

of the State Party territory’. H. King notices a very particular aspect, regarding the

8 Besson, S. (2012). The Extraterritoriality of the European Convention on Human Rights: Why Human Rights Depend on Jurisdiction and What
Jurisdiction Amounts to. 875-876

% Fellmeth, A. X. & Horwitz M. (2011) Guide to Latin in International Law. Oxford University Press. Retrieved from: https://www-oxfordreference-
com.eur.idm.oclc.org/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-1792

% Besson, S. (2012). The Extraterritoriality of the European Convention on Human Rights: Why Human Rights Depend on Jurisdiction and What
Jurisdiction Amounts to. 875.

8 Duttwiler, M. (2012). Authority, Control and Jurisdiction in the Extraterritorial Application of the European Convention on Human Rights, 162

57 European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 12-14

% Nahhas and Hadri v. Belgium, no. 3599/18, ECHR 2018. Written Submissions on Behalf of the Aire Centre (Advice on Individual Rights in Europe),
The Dutch Refugee Council (DCR), the European Council on Refugees and Exiles (ECRE) and the International Commission of Jurists (ICJ), 1.
Retrieved from: https://www.icj.org/wp-content/uploads/2018/09/Belgium-Nahhas- Intervention-Advocacy-Legal-Submission-2018-ENG.pdf

% X. v. Germany (dec.), no. 54646/17, ECHR 2017. Retrieved from: http:/hudoc.echr.coe.int/eng?i=001-179279

" X. v. the United Kingdom (dec.), no. 6998/75, ECHR 1980. Retrieved from: https:/bit.ly/3g4qlsr

16


https://www-oxfordreference-com.eur.idm.oclc.org/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-1792
https://www-oxfordreference-com.eur.idm.oclc.org/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-1792
https://www.icj.org/wp-content/uploads/2018/09/Belgium-Nahhas-Intervention-Advocacy-Legal-Submission-2018-ENG.pdf
http://hudoc.echr.coe.int/eng?i=001-179279
https://bit.ly/3q4qIsr

extent of the State Party’s obligations when the jurisdiction is exercised through the
consular or diplomatic officials: on the one hand, the range of possibly implicated
rights is rather extensive, since the consular officials may be involved in the whole
variety of person’s life. Simultaneously, the competence of the consuls or diplomats,
as prescribed by law, is very circumscribed and thus the amount of the State’s
obligations is rather limited’:. Therefore, the obligation of the official, shall there be
mistreatment of the person under their control, is in the following range: to perform
everything that is reasonably possible but within the powers and authority provided to
them by the State. Shall the consular or diplomatic agent safeguard due performance
of the obligation, the State’s obligations shall also be considered maintained.

Another very peculiar exclusion from the territoriality principle regards the acts
committed on board a ship or aircraft’. It is, however, rather based on the customary
international law and stays in line with the international public law, including the
provisions of the Tokyo Convention on Offences and Certain Other Acts Committed
on Board Aircraft”®, which contains the obligation for the parties to extend their
jurisdiction in criminal proceedings to the aircrafts, which are outside the national
territory, and also the provisions of the UN Convention on the Law of Sea stating the
respective provision regarding ships™. It is also worth reminding that “criminal”
proceedings are interpreted much wider by ECtHR, than usually in national legislation,
Thus, | believe it is viable to suggest that the Court has logically and fully adapted the
customary approach, tailoring it to fit the practice and purposes of the Convention.

Further, the exercise of another State’s sovereign authority with its agreement
constitutes the other exception, invoking extraterritorial jurisdiction™. As it was quoted

in the Bankovic case and then reiterated in Al-Skeini:

“(...) the Court has recognized the exercise of extraterritorial jurisdiction by a Contracting
State when, through the consent, invitation, or acquiescence of the Government of that

™ King, H. (2009). The Extraterritorial Human Rights Obligations of States. Human Rights Law Review, 9, 550. Retrieved from:
https://www.researchgate.net/publication/249278022_ The Extraterritorial Human_Rights_Obligations of States

2 Bankovi¢ and Others v. Belgium and Others, supra note 9, § 73

8 Convention on offences and certain other acts committed on board aircraft. September 14, 1963. Retrieved from: https:/treaties-un-
org.eur.idm.oclc.org/doc/db/terrorism/conv1-english.pdf

™ United Nations Convention on the Law of Sea. December 17, 1970. Retrieved from:  https://www-un-
org.eur.idm.oclc.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf

® European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights,13
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territory, it exercises all or some of the public powers normally to be exercised by that
Government. Thus, where, in accordance with custom, treaty or other agreement,
authorities of the Contracting State carry out executive or judicial functions on the
territory of another State, the Contracting State may be responsible for breaches of the
Convention thereby incurred, as long as the acts in question are attributable to it rather
than to the territorial State’®”.

The way this criterion was worded in the Bankovic case has been largely criticized in
the literature, and thus it will be further discussed in this subsection. Polemics aside,
this Court practice allows to single out four main aspects of the exception: (a) one
Contracting State is exercising extraterritorial jurisdiction; (b) the other Contracting
State has somehow, through custom, agreement, an invitation or in any other way has
sanctioned the first one to do so; (c) the state acting extra-territorially has assumed
some public functions usually performed by the territorial state; (d) the acts and their
results, due to their nature and source of authority, are attributable to the state that acts
out of its territory. In Al-Skeini, as discussed above in this subsection, since the UN-
authorized interim government under UK control and responsibility assumed the
security obligations, the actions performed by the government were treated as actions
of UK agents, attributable to the UK. At the same time in Drozd and Janousek v.
France and Spain, the Court has not attributed the actions of the judges, which were
delegated by the respondent governments to the Andorran tribunal to serve there under
the law of Andorra and its relations with the respondent governments. The Court
resolved that even though the judges are nationals of the Contracting Parties, are
appointed by the respective Contracting Parties under the agreement with Andorra,
they are however not acting on behalf of Contracting Parties, and their actions are not
attributable to the Contracting Parties. The main arguments of the Court clarified that
(a) the judges are not acting on behalf of their countries; (b) the Contracting Parties’
governments do not influence the judges or the Court; (c) the Andorran tribunal acts in
its own capacity and the judicial function is not overtaken by the Contracting Parties
through their agents since the judicial decisions are subject to the review by neither

Spanish nor French courts”. Other circumstances that lead to the authorized actions of

6 Al-Skeini and Others v. the United Kingdom, supra note 12, § 135 and Bankovi¢ and Others v. Belgium and Others, supra note 9, § 71
" Drozd and Janousek v. France and Spain, no. 12747/87, 8§ 94-96, ECHR 1992. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-57774
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one state, on the territory of the other, are the instances of extradition, where the Court
has numerously concluded that the state, which is requesting the extradition, is
responsible for the detention, arrest, and well-being of the person, even if the detention
has been executed by the other state’®,

Along with the previous exceptions, categorized pursuant to the specific
grouped circumstances that sufficed for obtaining control over the person, there are
also more generic cases. These are cases, where the agents of the state — generally
persons who’ve been handed any type and amount of authority, have been using force
against the persons outside of the Contracting State’s territory, or other ways acting in
away that directly or indirectly infringed the rights of a person. The state agents include
soldiers’, secret agents®, crews of ships®! , etc. Therefore, previous, and in general all
the ratione personae exceptions may be accumulated under the control over the person
principle, which is caused by the State’s agent acting outside of that State’s territory.

| have resumed in the above paragraphs that extra attention is required to be
paid to the case of Bankovic. This exigency of the Bankovic case is caused by the fact
that the HUDOC database tags this case as key, the case was further cited in an
extensive amount of cases regarding extraterritorial jurisdiction, as well as it raised the
roof with expert discussions and criticism as to the consistency of the decision with the
previous Court practice. Theoretical enthusiasts have created a tendency of
distinguishing the pre- and post-Bankovic periods in the ECtHR’s practice regarding
extra-territoriality. It was then adopted by numerous researchers®2. In my opinion, it is
worth discussing the uproar around the case to follow the development of the Court's
opinion, but first, the historical discourse into the pre-Bankovic era should be

introduced.

8 Stephens v. Malta (no. 1), no. 11956/07, §8§ 51-54, ECHR 2009. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-92351

" Al-Saadoon and Mufdhi v. the United Kingdom (dec.), no. 61498/08, §8§ 86-89, ECHR 2009. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-
93398

8 Stocké v. Germany, no. 11755/85, ECHR 1989. Retrieved from: https://bit.ly/3fC8nOU

8 Hirsi Jamaa and Others v. Italy [GC], no. 27765/09, § 75, ECHR 2012. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-109231

8Miltner, B. (2012) Revisiting Extraterritoriality after Al-Skeini: The ECHR and Its Lessons, 33 Mich. J. Int'l L. Retrieved from:
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1016&context=mjil and Gondek, M. (2005). Extraterritorial Application of The European
Convention on Human Rights: Territorial Focus in the Age of Globalization?; and Budzianowska, D. (2012). Some reflections on the extraterritorial
application of the European Convention on Human Rights. Wroclaw Review of Law, Administration & Economics. Retrieved from:
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The first wave of cases, where the notions of jurisdiction and extraterritoriality
were considered by ECtHR, were the cases about the occupation by Turkey of Northern
Cyprus in 1974 and further occurrences over the territory®. The most essential cases
were Cyprus v. Tukey and Loizidou v. Turkey. Through these cases, the backbone of
the notion of effective control over territory has been established. These have already
been enumerated in this subsection, during the overview of the territorial jurisdiction:
(a) military occupation; (b) support of the local self-proclaimed government; and (c) a
number of troops, entailed the notion of effective control. Also, ground-basing cases
regarding control over a person have been reviewed by the Court. In Soerring v. the
UK, the Court dealt with the extradition, and established the principle of non-
refoulment®, which prohibits the extradition, if there is a chance that the extradited
person will be subject to “torture or other cruel, inhumane or degrading treatment®,

In 1999 the Grand Chamber reviewed the Bankovic case as to the admissibility
and decided that the case was inadmissible. For a clear understanding, | will lay forth,
in a nutshell, the facts of the case and the outcome. The case’s triggering event was the
bombing of Radio-Television Serbia headquarters in Belgium by NATO during the
Kosovo conflict in 1999. When the building collapsed after the bomb had hit, 32 people
were Killed or seriously injured. Those victims included the six applicants that brought
the case against the 17 member States of NATO which are also Contracting States to
the Convention. The applicants complained about the violations under Article 2 (the
right to life), Article 10 (freedom of expression), and Article 13 (the right to an
effective remedy). The Court, however, has never reviewed the material part of the
case. The application was declared inadmissible based on incompatibility ratione loci.

This decision is called “restrictive” by critics and, whilst it refers to the Turkish
cases, it defies a lot from the interpretation of jurisdiction provided in the early Court
practice. It is worth admitting that there are significant differences between Bankovic

and Northern Cyprus cases. For instance, the presence of NATO forces was not as

8 Atkin, N., Biddiss, M., & Tallett, F. (2011). The wiley-blackwell dictionary of modern european history since 1789. ProQuest Ebook Central, 189.
Retrieved from: https://ebookcentral-proquest-com.eur.idm.oclc.org/lib/eur/reader.action?doclD=4043963&ppg=415# 189
8 Gondek, M. (2005). Extraterritorial Application of The European Convention on Human Rights: Territorial Focus in the Age of Globalization?, 355
8 Soering v. The United Kingdom, no. 14038/88, ECHR 1989. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-57619
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numerous and permanent in Serbia, as Turkish troops on the territory of Northern
Cyprus. Also, NATO forces may not be claimed to have occupied the territory, thus, it
may not be stated that they had the overall effective control over the territory®e.
Scholars tend to establish three main vague points of the decision.

First, the Court has dug deep into the semantics of the notion of “jurisdiction”

and shifted the focus to the “essential” or “primary®”

territoriality of it. What is usually
criticized by the scholars in this perspective, is that such interpretation is very
restrictive and narrow-minded. The notion of jurisdiction stretches far more widely,
than in the only dimension of territoriality, say the experts®. Whereas this is true and
the wider interpretation of jurisdiction is particularly inherent for human rights treaties,
it’s worth considering that the starting point for the international law in the term of
jurisdiction is the territory of the state®®. From this point of view, | believe that the
Court has had the legal and theoretical grounds to state the territorial nature of the
jurisdiction, since “primarily” does not mean exclusively.

The second widely criticized wording says that the extraterritorial jurisdiction

Is exceptional, and is being exercised only when

(...) the respondent State, through the effective control of the relevant territory and its
inhabitants abroad as a consequence of military occupation or through the consent,
invitation or acquiescence of the Government of that territory, exercises all or some of
the public powers normally to be exercised by that Government°,

And whereas it is true that the circumstances of extraterritoriality are exceptional,
further Court practice explicitly depicts that limiting the cases of extraterritoriality
exclusively to military occupation or measuring it by the criterion of assuming of the
public powers seems indeed restrictive. G. Ress attempts to argue that the Court meant
these exceptional enumerated requirements, including the public powers criterion, to

reflect the cases of military occupation exclusively, and not all extraterritoriality

8 Holcroft-Emmess, N. (2012). Life after Bankovic and Al-Skeini v. UK: Extraterritorial Jurisdiction under the European Convention on Human Rights.
Oxford University Undergraduate Law Journal, 2012(1), 13. Retrieved from: https://heinonline-
org.eur.idm.oclc.org/HOL/Page?handle=hein.journals/oxfunivli&div=7&g_sent=1&casa_token=&collection=journals

8 Bankovi¢ and Others v. Belgium and Others, supra note 9, §§ 59-61

8 Gondek, M. (2005). Extraterritorial Application of The European Convention on Human Rights: Territorial Focus in the Age of Globalization?, 363-
364

8 Ress, G. (2002) Problems of Extraterritorial Human Rights Violations-The Jurisdiction of the European Court of Human Rights: The Bankovic Case.
12 IT. Y.B. INT'L L. 51, 81. Retrieved from: https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1016&context=mjil

% Bankovi¢ and Others v. Belgium and Others, supra note 9, § 71
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exceptions®. From my perspective, the wording of the quoted paragraph and the
preceding ones does not allow to make such an assumption. Besides, neither does the
following ECtHR practice, in particular the Moldavian cases, allow us to state that
assuming public powers is necessary for the exercise of extraterritorial jurisdiction.
The last largely condemned point of the decision was the introduction of the
notion of “legal space” or “espace juridique”. M. Gondek fairly emphasizes that if the
following passage from the decision is treated literally, it may be perceived as highly

restrictive:

“In short, the Convention is a multilateral treaty operating, subject to Article 56 of the
Convention, in an essentially regional context and notably in the legal space (espace
juridique) of the Contracting States. The FRY [Federal Republic of Yugoslavia] clearly
does not fall within this legal space. The Convention was not designed to be applied
throughout the world, even in respect of the conduct of Contracting States. Accordingly,
the desirability of avoiding a gap or vacuum in human rights’ protection has so far been
relied on by the Court in favor of establishing jurisdiction only when the territory in
question was one that, but for the specific circumstances, would normally be covered by
the Convention®”.

This statement was made by Court in reply to the argument of the applicants, which
reiterated the previous practice in Cyprus v. Turkey®. ECtHR has found in the latter
case that the mission of the Convention was to omit the vacuum in the Convention
system of human rights. In the Bankovic case, the Court has explained that the vacuum
Is not created in that very instance, since Yugoslavia at that point has not enacted the
Convention, and thus the citizens thereof have never enjoyed the protection provided
by the ECHR human rights system. And whereas it is true that the Convention has not
been designed to work universally, this argument seems to diminish the universality of
human rights and limits the validity of the Convention exclusively by the borders of
the Contracting Parties. The Court has further itself deviated from this concept, by

deciding on the extraterritorial jurisdiction of Contracting Parties in Kenya® and Irag®.

% Ress, G. (2002) Problems of Extraterritorial Human Rights Violations-The Jurisdiction of the European Court of Human Rights: The Bankovic Case,
62

%2 Bankovi¢ and Others v. Belgium and Others, supra note 9, § 80

% Cyprus v. Turkey, no. 25781/94, ECHR 2014. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-59454

% Qcalan v. Turkey, no. 46221/99, ECHR 2005-1V. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-69022

% |ssa and Others v. Turkey, supra note 33
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The hints of the above analysis logically lead us to the conclusion that the Court
somehow stepped away from their reasoning in the post-Bankovic development of its
practice. The Moldavian cases and the milestone cases of Ocalan v. Turkey, Issa and
Others v. Turkey, along with other cases that developed the notion of personal control
further, show that the Court does not apply the principles developed in Bankovic, and
rather returns to ones from the Loizidou. Interestingly enough, the Court has decided
Bankovic unanimously, which signalizes that there haven’t been obvious consistent
reasons for the Court to change its approach in the cases following Bankovic. Such a
sharp twist, in my opinion, allows us to deem that the Court has accepted their mistaken
interpretation in the case of Bankovic. This view is supported by the Concurring
Opinion of Judge Rozakis in the case of Al-Skeini, who points out that even though the
Court still supports its wording from Bankovic, regarding the exercise of public
powers, it does not any more regard it to be exceptionally necessary to establish extra-
territoriality®. All in all, whereas the case of Bankovic is controversial, and | personally
side with the scholars, stating that the decision was restrictive and inconsistent with the
general ECtHR practice, it has been the first decision of the Court with an extremely
profound analysis of the nature of jurisdiction, and it has instituted the lively discussion
between scholars and drastic rapid developments in Court’s practice.

Summing up the exceptions to the territoriality principle leading to the exercise
of the state's extra-territorial jurisdiction it is worth repeatedly emphasizing the
following. The state’s jurisdiction is indeed primarily territorial, but the Court’s
practice has solely extended it in three other capacities: temporal, personal, and
subject-matter. The second one, together with the territorial, is the basis for the said
exceptions forming the principles of effective control over the person and/or over the
territory. And while theoretical studies allow distinguishing different categories of
these exceptions based on specific circumstances, such as military actions or
diplomacy and politics, jurisdiction, either regular or extra-territorial, remains personal

and defines the relationship that makes the state obliged before the exact person,

% Al-Skeini and Others v. the United Kingdom, supra note 12, Concurring opinion of Judge Rozakis.
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irrespective of the person’s physical location, shall their rights be affected by the acts,

attributable to that state.

1.2. Current state of research

The issue of extraterritorial jurisdiction under the Convention is an animated
issue subject to scholarly discussion, developing together with the practice of the
ECtHR. However, the issues of extraterritoriality have been raised by scholars in other
contexts primarily to the Bankovic case, which caused the majority of the currently
present researches to be developed and published. Theodor Meron in 1995 discussed
the extraterritoriality of the human rights treaties taking the American perspective,
coming, however, to the conclusion, like those adopted today in the human rights
protection system. The author argues that the aim of the “bona fide interpretation” of
the human rights treaties is to promote human rights. The very narrow exclusively
territorial interpretation of jurisdiction is, by words of Meron, an “anathema to the basic
idea of human rights” which is to ensure the absolute respect of rights of the persons
that are in the jurisdictional link with the state®”. In 1996 an extensive and further
numerously cited book “Extraterritorial Jurisdiction in Theory and Practice” under the
editing of Dr. Karl M. Messen has been issued. The book constitutes an impressive
work that regards the extraterritoriality of international public law in general, as well
as the application of the principles to separate branches of law, including
Environmental, Banking, and Criminal®®. These and other generic researches of
extraterritoriality constituted a solid basis for the scholars to work on the more specific
investigations of the practice of ECtHR exclusively. However, the comparative
perspective with the international treaties, other than the Convention provides the
chance to see the new possible spaces for interpretation or development of the Court’s

vector of thought.

9 Meron, T. (1995). Extraterritoriality of Human Rights Treaties. The American Journal of International Law, 89(1), 82. Retrieved from: https://www-
jstor-org.eur.idm.oclc.org/stable/2203895?seq=5#metadata_info_tab_contents
®Meessen, K. M. (1996) Extraterritorial Jurisdiction in Theory and Practice: [contains the Edited of a Symposium Held in Dresden Between 8 and 10
October 1993]. Martinus Nijhoff Publishers, 98. Retrieved from: https:/bit.ly/33eHpHN
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Thus, to gain the basis for in-depth research, | have also referred to the
comprehensive comparative researches, including the work of Luis Jardon, “The
Interpretation of Jurisdictional Clauses in Human Rights Treaties” and the article of
Hugh King “The Extraterritorial Human Rights Obligations of States”. Both authors
concluded that “jurisdiction” in international law appears to be a very complex multi-
component notion with various aspects that may be singled out under the
circumstances®. However, the first research focuses more on the subsystems of
international law depending on their subject and object, while King strictly classifies
the jurisdiction into three categories depending on its nature. Despite the completely
different approach and primary standpoint for research, both authors illustrate with
their conclusions that the jurisdiction concerning human rights is never a black or white
concept. While Jardon believes that the extraterritorial jurisdiction of human rights
includes the aspects of all other subsystems of human rights depending on the rights’
nature!®, King argues that even though the three typed of jurisdiction are distinguished,
they are not contradictory or mutually exclusive, and the exact extraterritorial exercise
of jurisdiction may be tailored to specific circumstances!®.

As to the state of research on the specific topic of extraterritoriality under the
Convention, it is worth mentioning that basic factual organized materials are first and
foremost presented by the ECtHR and its structural compounds. For instance, the Case-
law Guide on Article 1 presented by the Court and developed by its jurisconsults
provides the categories of exceptions to the territoriality principle, as well as singles
out the major cases on the subject. The Research Division of the ECtHR also brings
out the researches on the exact topics, such as the cited herein Extraterritorial
jurisdiction research under Articles 1 and 5. While these materials do not continue any
estimations or assumptions of experts, they allow to clearly see the vector and
development of Court position, and ground your own opinion on the obtained sequence

of material facts. Many scholarly works describe the exceptions to the territoriality

% King, H.. (2009). The Extraterritorial Human Rights Obligations of States and Jardon coclusion sections, 547-550; and Jardon, Luis. (2013). The
Interpretation of Jurisdictional Clauses in Human Rights Treaties. Anuario Mexicano de Derecho Internacional, 142-143. Retrieved from:
https://www.researchgate.net/publication/273792126_The_Interpretation_of Jurisdictional Clauses_in_Human_Rights Treaties

100 Jardon, L. (2013). The Interpretation of Jurisdictional Clauses in Human Rights Treaties, 142-143.

101 King, H.. (2009). The Extraterritorial Human Rights Obligations of States and Jardon coclusion sections, 547-550
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principles. Most of them usually follow the groups established in the Case-law Guide
on Article 1 but develop the thoughts and cases in more detail, providing the pro and
contra examples, illustrating ambiguity in the Court practice or contrast between the
cases. These works include the researches of M. Duttwiller, S. Besson, S. Miller, A.
Demetriades, A.R. Jay, and many others. The profound volumetric work has been
presented by M. Gondek, with his detailed research of the Court’s position
development through the lenses of Bankovic twist. Some researchers have also been
performed by Ukrainian scholars, including O. Bazov®, D. Hudyma!®, L. Falaleeva
who have presented an in-depth analysis of the extraterritoriality, in a manner, similar
to that of international scholars: with a detailed and profound analysis of the ECtHR
practice and their summaries and assumptions. Such an extensive basis of the material
for analysis provides for the chance to distinguish peculiar and fresh ideas or
perspectives of each of the scholars, and by infiltrating and critically estimating them,
integrate them into the practical part of this research.

Concerning the narrow subject of the effect of the Convention on the occupied
and uncontrolled territory of Ukraine, the state of research may be characterized as
scarce and rather basic. There are just a few works focused directly on the Ukrainian
circumstances, which include the work by T. Horbachevska®, G. Nuridzhanian!® and
M. Millanovic!®, There is however one ground-breaking extensive work “Applying
the European Convention on Human Rights to the Conflict in Ukraine” by S. Wallace
and C. Mallory, which, even though discussing all the aspects in details, does not
provide any clear answers, mostly due to their absence, but also due to the lack of any

expert opinions expressed in public within the issue of the occupation of the territory

192 Baso, O. (2015) IMuTtanss opUcIUKIT €BpONEeHcHKOro CyTy 3 MpaB JIOAMHH 010 PO3IIAAY MikaepKaBHUX cripas. IOpuauuna Yipaina Ne 6, 84-
91. Pexxum mocrymy: http://nbuv.gov.ua/UJRN/urykr 2015 6 14

198 I'ynuma, 1. (2015) IIpuHIMI eKCTEPHTOPIiaTbHOCTI y TIpakTHIli €Bponeicskoro cyay 3 npas moauau. IOpumuunuii xypHan «[Ipaso Ykpainm»
(ykpaiHOMOBHa Bepcist) 2/2015, 113-127. Pexunm JOCTYILY: http://irbis.library.dp.ua/cgi-
bin/irbis64r_12/cqgiirbis_64.exe?LNG=&27211D=&121DBN=CBS_PRINT&P21DBN=CBS&S21STN=1&S21REF=&S21FMT=fullw_print&C21CO
M=S&S21CNR=&S21P01=0&S21P02=0&S21LOG=1&S21P03=K=&S2 1 STR=ekcrepuropianbHa%200pUCANKIIisT

104 Top6auenceka, T. (2019) 3axucT mpas MOAMHM y 36poiiHOMY KOH(IIKTI Mixk YkpaiHoto Ta Poci€o: MUTaHHS IOPHCAMKINI y CBITI MpakTHKH
€BpONEHCHKOro CyAy 3 IpaB JIOAUHH. 3000B’s13aHHS, 10 BUIUIMBAIOTH 3 (haKTHYHOrO abo 3araJbHOr0 KOHTPOJIO JepxkaBu-arpecopa (Yactuna I).
Ipasa JlroxuHu B Ykpaini. [Hpopmaniitauit mopran XapkiBcbkoi nmpaBo3axucHoi rpynu. Pexum nocrymy: http://khpg.org/index.php?id=1562658156
105 Nuridzhanian, G. (2017) (Non-)Recognition of De Facto Regimes in Case Law of the European Court of Human Rights: Implications for Cases
Involving Crimea and Eastern Ukraine. EJIl:Talk! Blog of the European Journal of International Law. Retrieved from: https://www.ejiltalk.org/non-
recognition-of-de-facto-regimes-in-case-law-of-the-european-court-of-human-rights-implications-for-cases-involving-crimea-and-eastern-ukraine/
106 Milanovic, M. & Papic, T. (2018) The Applicability of the ECHR in Contested Territories. International and Comparative Law Quarterly,
Forthcoming. Retrieved from: https://papers-ssrn-com.eur.idm.oclc.org/sol3/papers.cfm?abstract_id=3207716
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of Ukraine. The article is much referred to throughout the research, however, mostly |
tend to disagree with the conclusions made in the article or the approach taken by the
authors. Nevertheless, the article takes a broad two-sided view and the authors allege
the possible jurisdiction of Russia and Ukraine in every section, providing the profound
analysis of ECtHR’s practice. Also, there are many articles on cases of extraterritorial
jurisdictions due to military actions, specifically focused on the UN intervention
operations, lraq, Afghanistan and Libya. Those are, among others, created by A. R.
Jay!?’, T. Abdel-Monem!® and R. C. Watkins®®.

In conclusion, the general topic of jurisdiction and extraterritorial application
of the Convention is deeply and thoroughly researched both by national and
international scholars. There are also works focusing on the related to the subject of
the research topic of the extraterritorial application of the convention in case of military
actions. However, the particular topic of the Convention application to the violations
in Crimea and Eastern territories of Ukraine appears to be under researched and left
out of the general scholarly attention, thus requiring further research and contribution
to the field.

1.3. Legal regime of the occupied and uncontrolled territories of Ukraine.

1.3.1. Legal regime of the Crimean Peninsula

In February-March 2014 Ukraine was struck by traumatizing and critical
events. The Crimean Peninsula, which is the territory of Ukraine, namely the
Autonomous Republic of Crimea (ARC), was illegally annexed and further occupied

by Russia. The use of the terminology “illegally annexed” and “occupied” will be

97 Jay, A. R. (2014). The European Convention on Human Rights and the Black Hole of State Responsibility. New York University Journal of
International Law and Politics, 47(1), 207-244. Retrieved from: https://heinonline-
org.eur.idm.oclc.org/HOL/IFLPMetaData?type=article&id=2002052644&collection=journals&men_tab=srchresults&set_as cursor=0
108 Apdel-Monem, T. (2005). How Far Do the Lawless Areas of Europe Extend Extraterritorial Application of the European Convention on Human
Rights. Journal of Transnational Law & Policy, 14(2), 159-214. Retrieved from: https://heinonline-
org.eur.idm.oclc.org/HOL/Page?public=true&handle=hein.journals/jtrnlwp14&div=12&start_page=159&collection=journals&set_as_cursor=1&men
tab=srchresults
109 watkins, R. C. (2014). Jurisdiction in International Human Rights Law: Application of the European Convention to Soldiers Deployed Overseas.
Finnish Yearbook of International Law, 24, 145-182. Retrieved from: https://heinonline-
org.eur.idm.oclc.org/HOL/Page?public=true&handle=hein.intyb/finnybki0024&div=8&start_page=145&collection=intyb&set_as_cursor=0&men_ta
b=srchresults
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further grounded in this subsection, but first, | believe there is a need to provide a short
historical discourse into these events.

The events of winter 2014 and the Revolution of Dignity are the concrete
political and social background, which, however, in my opinion, do not require detailed
description herein. They were followed by political and civil decisions. President
Yanukovych fled the country on the 21% of February 2014%°. Thereupon the outright
action towards illegal annexation of Crimea began to take place. On the 23™ of
February, through the absolutely unconstitutional voting “by hand” in the streets on the
demonstration led by pro-Russian political forces in Sevastopol, the new “mayor” of
Sevastopol, capital of Crimea, was elected. It appeared to be Russian businessman O.
Chalyi. On the 25" of February, the deputies of the State Duma of Russia arrived at
Crimea. They announced that in case the people of Crimea vote for “accession to
Russia” on the so-called referendum or the Supreme Council of ARC will ask the
Russian government for this, they will assist the citizens with performing their will and
are ready to accept Crimea as part of Russian territory.

On the night of the 27" of February, the militants without identification signs
have seized the buildings of the Supreme Council and Ministers Council of ARC and
flew the flag of the Russian federation above them. The militants called themselves the
“self-defense of Russian-speaking citizens” and refused to negotiate with any
representatives of the legitimate government of ARC. The same morning, the deputies
of the Crimean Supreme Council arrived at the building. They announced to be
attending the extraordinary session of the Council, however, they were forced to
abandon their mobile phones before entering the Council. During this session, the
following decisions were voted: (1) by 61 out of 64 votes in favor of the conduction of
the republican referendum on the 25" of May, 2014. First, the subject of the referendum
had to be the extension of the Crimean autonomy. Further, as the conflict was

escalating the date of the referendum was altered twice, moving it eventually to the

110 See 3anopoxmiit O. (2015) Anekcis Kpumy — Mixknapomuuii 310unn. Monorpadis. Bi6iiorexa kadenpu MiskHapogHoOro mpasa, 572 c. Pexum
nocrymy: https://play.google.com/store/books/details/Anekcist_Kpumy mixknaponsauii_snouns_Mosorpadis?id=ZE_7CgAAQBAJ&hl=en_US herein
and further for references regarding the facts of Crimea occupation.
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16" of March, and the subject was shifted to the question of “reuniting” Crimean
Peninsula with Russia; (2) by 55 votes in favor motion of no confidence to the
Ministers Council of ARC; (3) by 53 votes in favor election of the new premier of ARC
— S.Aksyonov, leader of the pro-Russian political party “Russkoe Edinstvo” (“Russian
Unity”). Further, the military attack continued to escalate.

There were many occurrences of military aggression that happened throughout
28" of February, among them, the combatants without identification marks, further
identified as Russian militants, so-called “green little men”, have seized the Simferopol
and Sevastopol airports, as well as the building of the state television and radio
company “Crimea”. The military conflict was heating up on the sea border: the Russian
military has blocked the control point of the State Border Guard Service of Ukraine
brigade 810; Russian military vessel has entered the waters of Ukraine without
authorization; State Border Guard Service has also informed of the illegal crossing of
Kerch Strait by 7 Russian military helicopters. Continuing acts of military aggression,
despite the resistance of Ukrainian soldiers, have led to the seizure by Russian forces
of most of the vessels of the Ukrainian Navy and all military bases of Armed Forces of
Ukraine, situated on the peninsula by the end of March. The soldiers and military
officers that refused to swear to the Russian Military were evacuated from the
Peninsula. Some collaborated with the occupants and became the militants in the
Russian Forces. On the 1% of March, by the initiation of the “premier” of ARC, the
Russian government has authorized the use of military forces of the Russian Federation
in Ukraine with the aim to “stabilize the socio-political state in the country”. Security
Council of Ukraine has reacted to such a decision and has ratified to put all Armed
Forces of Ukraine on alert.

On the 6™ of March Supreme Council of ARC has allegedly voted by 78 out 81
votes for the accession of Crimea to the Russian Federation. At the same time on the
11" of March, the Council has enacted the Declaration of Independence of Crimea and
Sevastopol, which set forward that the “Republic of Crimea” is an independent and
sovereign state, which upon the results of the referendum, may address Russian

Federation with the offer to accept the “Republic of Crimea” as part of the Federation.
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Hence, on March 16 the so-called “referendum” was conducted. Russian media have
propagated that the attendance on the referendum reached 81.4% and 96.77% of the
present have voted “in favor” of the accession of Crimea to Russia. The referendum
was conducted under the control of Russian military forces, there were no international
observers present since the international community has not recognized the validity of
the referendum. There were multiple pressure and falsification factors apart from the
military control of this “expression of will”, including the fact that foreigners with
Russian passports could vote during the referendum, or that the statistics of the Russian
Electoral Commission indicated that 123% of Sevastopol citizens have voted*!!.
During these events, the Ukrainian government has been taking diplomatic
steps within international public law to somehow interfere with the illegal actions of
Russia. They however were unsuccessful, since Russia has chosen the way of military
aggression, rather than diplomatic negotiations. The Constitutional Court of Ukraine,
within its powers, has pronounced the decision of the Supreme Council of ARC
regarding the conduction of the referendum to be unconstitutional. Ukraine has
addressed international institutions. On March 13, the government of Ukraine has
lodged the interim measures request to the ECtHR under Rule 39 and the President of
the Third Section has applied the Rule, calling Russian Federation and Ukraine to
refrain from “military actions, which might entail breaches of the Convention rights of
the civilian population, including putting their life and health at risk, and to comply
with their engagements under the Convention, notably in respect of Articles 2 (right to
life) and 3 (prohibition of inhuman or degrading treatment)”!!2, Russian Federation has
ignored the decision of the Court. On the 14th of March before the referendum, the
Committee of Ministers of the Council of Europe have reiterated that Ukraine
sovereignty and territorial integrity shall remain intact!'3. Further on the 20th of March

they have condemned the “referendum” and announced it to be “in violation of the
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Retrieved from: https://hudoc.echr.coe.int/eng-press#{"itemid":["003-4699472-5703982"]}
183 Situation in Ukraine (CM/Del/Dec(2014)1192/1.31). 1194th meeting — 12-14 March 2014. Item 1.7. Council of Europe. Committee of Ministers.
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Ukrainian legislation™4, In the decision of the Committee as of April 3rd, 2014 the
Ministers have stressed that the referendum was illegal and “the subsequent illegal
annexation by the Russian Federation cannot form the basis for any alteration of the
status of the Autonomous Republic of Crimea and the city of Sevastopol”'®. Further,
there were multiple resolutions, declarations, and decisions of the international
organizations, including the United Nations, G7, Parliamentary Assembly of the
Council of Europe. These will be further referred to and discussed.

Russian Federation has also undertaken a series of measures to “legitimize”
their actions. These have been condemned by the international community*® and not
affected the non-recognition of the legality of the referendum, but Russia has ignored
the position of the international community. Apart from voting against all the
resolutions of the international community and using their veto right on the decisions
of the UN Security Council regarding Ukraine in March 20147, Russia has enacted a
list of legislative decisions which demonstratively justified the illegal annexation of
Crimea!'®, On the 18" of March V. Putin and the self-proclaimed representatives of
Crimea have signed the “Agreement between the Russian Federation and the Republic
of Crimea on the admission of the Republic of Crimea to the Russian Federation and
the formation of new entities within the Russian Federation”. This agreement is
regarded as the end of “official” annexation of Crimea and is deemed to be illegitimate
by the international community. Further, the State Duma of the Russian Federation has
ratified the Agreement and the respective law, which facilitation the accession of the
“Republic of Crimea” to the Russian Federation.

It is also worth denoting that multiple evidence of the attribution to the Russian
federation of all the actions aimed at the annexation of Crimea and military attacks
during the period of February-March 2014 exist. At first Russian officials have denied

the presence of Russian forces in Crimea, since most of the actions were undertaken

114 Sjtuation in Ukraine (CM/Del/Dec(2014)1192/1.31). 1195th meeting — 19-20 March 2014. Item 1.7. Council of Europe. Committee of Ministers.
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116 See for example Situation in Ukraine (CM/Del/Dec(2014)1192/1.31). 1195th meeting — 19-20 March 2014. Item 1.7.
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by the previously noted “green little men”!'®. However, as time passed the rhetoric has
changed. The most evidential appear to be the speeches and announces of the president
of the Russian Federation, where he admitted the presence of Russian forces in Crimea
during the illegal annexation!?, Interestingly, the media have also found numerous
evidence of admittance of this fact by V. Putin in the propagandist Russian movie about
Crimea “Crimea. Road to home” («Kpmm. Illnsax momomy»)'?t. The Ukrainian
government has used the interview of the president as the evidence in ECtHR?2, The
presence of Russian forces has also been stated in the international resolutions, for
instance in the resolution of the European Parliament as of April 17", 20°4, where the
Parliament has stated that “an illegal and illegitimate referendum was organized on 16
March 2014 in the Autonomous Republic of Crimea and the city of Sevastopol and
was conducted under the control of Russian troops”.

In general, the attribution of actions that led to illegal annexation to the Russian
federation does not appear to constitute subject to any doubt in the international
community from March 2014 until today. This may be proved by the multiple decisions
of international organizations and the general “non-recognition” policy regarding the
annexation of the Crimean Peninsula?,

The EU Council has first claimed the non-recognition policy in March 20141,
Further on, it became the constant statement point, to be claimed and reaffirmed by the

Council in multiple decisions, including the decisions as of March 20th, 2015!%°; March
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Kypuanicrcskux Poscnigysans. (2019). ¥V €CILI Pocist 3anepedye yci BUMOIH cKapri YKpaiHU PO NMOpYLICHHS IpaB JroquHu y Kpumy. Pexum
nocrymy: https://investigator.org.ua/ua/news-2/219668/
122 VkpaiHceka npasJa. (2015) SneHrok MIPUTPO3UB Pocii CyzoM 3a AHEKCio Kpumy. Pexum JIOCTYIIY:
https://www.pravda.com.ua/news/2015/08/23/7078761/ and Llentp XKypuamicrcekux Poscmigysaus. (2019). ¥ €CILI Pocis 3amepedye yci BUMOTH
cKapru YKpaiHu npo nopyuieHHs npas JouHn y Kpumy.
128 \Wesslau, F. (2016) Why non-recognition matters in Crime. Wider Europe. European Council of Foreign Relations. Retrieved from:
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16, 2016%5; June 19th, 2017'%"; March 16", 2018'?%; March 17th, 2019'?°; and March
17th, 2020, European states have reaffirmed the policy in their personal declarations
as well*®L, In all these statements, the EU councils and their states use the wording of
“occupation and illegal annexation of Crimea” which significantly defines the status
of Crimea today. The PACE also approved the same policy of non-recognition and
maintained the statement of the illegality of the referendum?32,

United Nations have also condemned the illegal annexation. One of the first
decisions was adopted on March 27, 2014, when by “a recorded vote of 100 in favor
to 11 against, with 58 abstentions, the Assembly adopted a resolution titled “Territorial
integrity of Ukraine”, calling on States, international organizations and specialized
agencies not to recognize any change in the status of Crimea or the Black Sea port city
of Sevastopol, and to refrain from actions or dealings that might be interpreted as
such3”_ States such as Canada, Brazil, Japan, and the USA voted in favor of the
decision, signalizing that the states, other than those collaborating with Russia (e.g.
Cuba, Armenia, and the Democratic People’s Republic of Korea, which voted against)

have condemned the illegal annexation. Further, the UN has adopted 7 resolutions
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stating that the annexation of Crimea was illegal. The same was reiterated during the
recent 47" session of the UN General Assembly in February 202034,

NATO Parliamentary Assembly has enacted the declaration in May 2014,
which included statements: “Russia’s aggression against Ukraine”, “illegal and
illegitimate seizure of Crimea” and “Russia’s military intervention (...) in Ukraine”**®.
The OSCE “Resolution on Clear, Gross and Uncorrected Violations of Helsinki
Principles by the Russian Federation” as of June-July 2014 also emphasizes the “the
occupation of the territory of Ukraine”, “actions, which include military aggression
(...) to have been unprovoked, and to be based on completely unfounded premises and
pretexts”, it equally states that “referendum in Crimea as an illegitimate and illegal act,
the results of which have no validity whatsoever”, as well as condemns the “the armed
intervention by forces under the control of the Russian Federation in Ukraine, and the
human rights violations that they continue to cause”'®. Thus, the international
community on a different level and by different acts has made it clear that the status of
Crimea is precepted by the world as the status of the occupied territory, which has been
illegally annexed.

Ukraine has also denominated the status of Ukraine through legislative
mechanisms. On April 15, 2014, the Supreme Council of Ukraine has enacted the Law
“On Ensuring Civil Rights and Freedoms, and the Legal Regime on the Temporarily
Occupied Territory of Ukraine®®””. Article 3 of the Law defines (1) the land territory
of the Autonomous Republic of Crimea and the city of Sevastopol, the internal waters
of Ukraine of these territories; (2) internal sea waters and the territorial sea of Ukraine
around the Crimean Peninsula; (3) the territory of the exclusive (maritime) economic
zone of Ukraine along the coast of the Crimean Peninsula and the adjacent to the coast

of the continental shelf of Ukraine, which is subject to jurisdiction Ukraine; (4) the
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1% OSCE Parliamentary Assembly (2014) Resolution on Clear, Gross and Uncorrected Violations of Helsinki Principles by the Russian Federation.
2014 Baku Final Declaration. Retrieved from: http://www.old.oscepa.org/meetings/annual-sessions/2014-baku-annual-session/2014-baku-final-
declaration/1850-06
%7 [Tpo 3a6e3neueHns mpas i cBOGO rPOMa/IH Ta IPABOBHI XXMM Ha TUMYACOBO OKYIOBaHiii Tepuropii Ykpainu. 3akon Ykpainu Ne 1207-VII Big
15.04.2014. Bigomocri Bepxosnoi Pagu (BBP), 2014, Ne 26, ¢1.892. Pexxum noctymy: https://zakon.rada.gov.ua/laws/card/1207-18
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subsoil under and airspace over these territories; - to have the status of temporarily
occupies the territory of Ukraine. The Law states that the reason for such status is the
“military aggression of the Russian Federation” and further concerns the rights and
freedoms of the people on the occupied territories, the regime for crossing borders,
payment of social benefits, business activity, etc. The wording “temporarily occupied
territory of Ukraine” is constantly used in Ukraine by the state officials, government,
Courts, and media and remains the official definition of the status of the Crimean
Peninsula. Besides, as it was indicated before, such a wording finds enormous support
in international decisions.

To remove the confusion regarding the terminology which will be further used
In the research, it is worth drawing the lines between “occupation”, “annexation” and
“illegal annexation”. Under Article 42 of the 1907 Hague Regulations, a “territory is
considered occupied when it is actually placed under the authority of the hostile army.
The occupation extends only to the territory where such authority has been established
and can be exercised!®”. Whereas there is no legislative definition of “annexation”, in
the international public law it is regarded to be the “forcible acquisition of territory by
one State at the expense of another State”, and is regarded to be the illegal mode of the
acquisition of land since it contradicts the “prohibition of the threat or use of force!*®”.
The main difference between the occupation and the annexation lies in the following.
The occupation is essentially deemed to be a temporary, de facto situation. The
occupied state is not deprived of their ownership over the territory or its sovereignty.
The occupation only interferes with the ability of the occupied state to exercise its
rights and powers over the territory. The annexation however means that the territory
has been acquired by the other state and it is now the territory of the annexing state.
The state from which the territory has been annexed exercises its powers over the

territory neither de jure nor de facto!%. Simply put, the annexed territory of state A is

1% The Hague Convention IV respecting the Laws and Customs of War and its annex: Regulations concerning the Laws and Customs of War on Land.
October 18, 1907. Article 42
1% Hofmann R. (2020) Annexation. Max Planck Encyclopedias of International Law [MPIL]. Retrieved from: https://opil-ouplaw-
com.eur.idm.oclc.org/view/10.1093/law:epil/9780199231690/law-9780199231690-e1376
149 International Committee of the Red Cross (1958) Commentary of Convention (V) relative to the Protection of Civilian Persons in Time of War.
Geneva, August 12, 1949. Article 47. Retrieved from: https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentld=C4712FE71392AFE1C12563CD0042C34A
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no longer regarded to be the territory of state A in principle. Having established this
essential difference, it is worth clarifying that when the phrase “illegal annexation” is
used, it means that the territory has been occupied and de jure remains the territory of
the harmed state’*'. Therefore, where the international community states that the
territory has been “illegally annexed” it expressly means that the territory of the
Crimean Peninsula has been occupied.

Lastly, I would like to address the contradictory, from my perspective, the
statement presented by S. Wallace and C. Mallory in their article regarding the
application of ECHR to the occupied territory of Ukraine. When discussing the
possible application of the Convention on the territory of Crimea, the authors indicate
that the status of the territory is undefined and thus they take a two-sided view, where
the Crimean Peninsula has been either occupied or annexed'*2. From my perspective,
such an approach is rather troubling, since it indicates the incoherence with the
international community’s standpoint of the non-recognition of the “annexation” and
respective Ukrainian legislation. Besides, it seems that the only argument in favor of
possible “annexed” status of Crimea, they present the Resolution of the Supreme
Council of Ukraine on Declaration on Derogation from Certain Obligations Under the
International Covenant on Civil and Political Rights and the Convention for the
Protection of Human Rights and Fundamental Freedoms as of June 5, 2015, where the
phrase “Due to the annexation and temporary occupation by the Russian Federation of
an integral part of Ukraine — the Autonomous Republic of Crimea and the city of

Sevastopol...143”

, rather than “illegal annexation” is used. The authors claim that the
statement is “confusing and contradictory” and the government presents “two
conflicting claims that Russia has annexed this territory and that it is engaged in a

“temporary occupation'**”. Based on this statement the authors further develop the idea

1 Wrange, P., & Helaoui, S. (2015) Occupation/annexation of a territory: Respect for international humanitarian law and human rights consistent EU
policy. EU Parliament. Directorate-General for External Policies. Policy Department, 23. Retrieved from:
https://www.europarl.europa.eu/RegData/etudes/STUD/2015/534995/EXPO_STU(2015)534995_EN.pdf

142 Wallace, S. & Mallory, C. (2018). Applying the European Convention on Human Rights to the Conflict in Ukraine, 46

%3 Tpo 3asBy BepxosHoi Panu Ypainu "TIpo Binctyn Ykpainu Bin okpeMux 3060B’s13aHb, BU3HaYeHHX Mi>KHAPOIHUM TIAKTOM TIPO TPOMAISHCBKI i
MOJIiTHYHI NpaBa Ta KOHBEHIi€10 PO 3aXUCT NpaB JIIOJMHY 1 0CHOBONONIOXKHUX cBoO0". IToctanoBa BPY Bij 21.05.2015. Binomocri BepxoBhoi Pagu
(BBP), 2015, Ne 29, ct.267. Pexxum nocrymy: https://zakon.rada.gov.ua/laws/show/462-19

144 Wallace, S. & Mallory, C. (2018). Applying the European Convention on Human Rights to the Conflict in Ukraine, 46
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that the status of Crimean Peninsula may be regarded as “annexed”'*®. This seems to
be the exaggeration due to the following. Whereas it is true that under the international
public law the mode of “occupation” and ‘“annexation” is contradictory, and it is also
true that the Supreme Council has unfortunately repeated this disreputable mistake in
the following Derogation Declarations*®, | believe that the general rhetoric of Ukraine,
the Law with a clear statement of occupation and the international resolutions provide
a substantial basis to perceive this mistake by the Supreme Council as not
consequential enough, to affect the perception of the international judicial institutions,
including ECtHR. Besides, from the legal standpoint the resolutions of the Ukrainian
Supreme Council have lower legal effect than the Laws of Ukraine, and thus the
contradiction between the Resolutions and the Law “On Ensuring Civil Rights and
Freedoms, and the Legal Regime on the Temporarily Occupied Territory of Ukraine”
shall be resolved in favor of the law. Also, Ukraine maintains the statement as to the
“occupation” and not “annexation” in its statements in the ECtHR during the case of
“Ukraine v. Russia” which has not been decided as of the submission of the research!#’.

Consequently, taking into account numerous declarations resolutions,
decisions, and reports of the principal international organization, the maintained “non-
recognition” policy of the international community, the diplomatic position of Ukraine
and the legislation of Ukraine, the “referendum” conducted on March 16", 2014 in
Crimea shall be deemed illegitimate and illegal, and the Crimean Peninsula shall
remain to be de jure the territory of Ukraine, which has, however, been illegally

annexed and occupied by Russian Federation.

145 Wallace, S. & Mallory, C. (2018). Applying the European Convention on Human Rights to the Conflict in Ukraine. Russian Law Journal, 20-21.

Retrieved from: https://www.russianlawjournal.org/jour/article/view/527

146 Council of Europe. Treaty Office (2020) Reservations and Declarations for Treaty No.005 - Convention for the Protection of Human Rights and

Fundamental Freedoms. Status as of 26/11/2020. Retrieved from: https://www.coe.int/en/web/conventions/full-list/-

/conventions/treaty/005/declarations?p_auth=k CENU17k& coeconventions WAR_coeconventionsportlet_enVigueur=false& coeconventions WAR
coeconventionsportlet_searchBy=state& coeconventions WAR_coeconventionsportlet_codePays=U& coeconventions WAR_coeconventionsportl

et_codeNature=10

¥ yp M. (2019) Cyn 3 npas momunu y CTpac6yp3i 3aciyxas cripaBy Ykpainu npotu Pocii ipo nopyenns npas moaunu B Kpumy. Pasio Co6osa.
Pexxum moctymy: https://www.radiosvoboda.org/a/ukrajina-rosija-krym-strasburg/30159365.html



https://www.russianlawjournal.org/jour/article/view/527
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations?p_auth=kCENU17k&_coeconventions_WAR_coeconventionsportlet_enVigueur=false&_coeconventions_WAR_coeconventionsportlet_searchBy=state&_coeconventions_WAR_coeconventionsportlet_codePays=U&_coeconventions_WAR_coeconventionsportlet_codeNature=10
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations?p_auth=kCENU17k&_coeconventions_WAR_coeconventionsportlet_enVigueur=false&_coeconventions_WAR_coeconventionsportlet_searchBy=state&_coeconventions_WAR_coeconventionsportlet_codePays=U&_coeconventions_WAR_coeconventionsportlet_codeNature=10
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations?p_auth=kCENU17k&_coeconventions_WAR_coeconventionsportlet_enVigueur=false&_coeconventions_WAR_coeconventionsportlet_searchBy=state&_coeconventions_WAR_coeconventionsportlet_codePays=U&_coeconventions_WAR_coeconventionsportlet_codeNature=10
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations?p_auth=kCENU17k&_coeconventions_WAR_coeconventionsportlet_enVigueur=false&_coeconventions_WAR_coeconventionsportlet_searchBy=state&_coeconventions_WAR_coeconventionsportlet_codePays=U&_coeconventions_WAR_coeconventionsportlet_codeNature=10
https://www.radiosvoboda.org/a/ukrajina-rosija-krym-strasburg/30159365.html

1.3.2. Legal regime of the Eastern territories of Ukraine

Occupation of Crimea unfortunately was not the only hardship that hit Ukraine
in the spring of 2014. The events in the East of Ukraine which lead to multiple victims,
fighting, shooting, and bombing started to escalate in April 2014. Before getting into
the details of the aggression occurring in the East of Ukraine it is worth clarifying the
terminology, which is to be used.

First, under the Eastern territories or East of Ukraine shall be understood the
territories which are currently named as “temporarily occupied territories” under the
Law “On the peculiarities of the state policy on ensuring the state sovereignty of
Ukraine in the temporarily occupied territories in Donetsk and Luhansk regions4®”,
Simply put, these are mainly the territories of Luhansk and Donetsk regions, also the
territories of the so-called illegal self-proclaimed Donetsk People’s Republic (DPR,
also commonly DNR) and Luhansk People’s Republic (LPR, also commonly LNR).
The exact borders of this territory have been changing throughout the six years of
aggression of the Russian Federation against Ukraine, but have majorly remained
within the territories of these two regions of Ukraine#°,

Secondly, attention should be paid to the qualification of actions. Media and
resources are filled with the notions of “Russian-Ukrainian war”, “Donbas Conflict”,
“armed conflict” etc. I personally believe that the only viable option to characterize the
actions of the opponent is “armed aggression of the Russian Federation against
Ukraine”. This is supported by the previously noted Law regarding the territories in
the Donetsk and Luhansk regions, where the Ukrainian legislator specifically states
that “the occupation” of the Donetsk and Luhansk regions has been caused by the
armed aggression of the Russian Federation against Ukraine!™°. Besides, the same term

is used by the Organization for Security and Co-operation in Europe (OSCE)®

148 TIpo 0co6IMBOCTI IEpKaBHOT TIOMITHKH i3 3a6€3MeYeHH s IEPKABHOTO CyBepeHiTeTy YKpaiHu Ha THMYAcOBO OKYTOBAHUX TEPMTOPiAX y JloHembKiit
ta Jlyrancekiit obmactsax. 3akoH Ykpainn Ne 2268-VIII Bix 18.01.2018. Bimomocti Bepxosroi Pagn (BBP), 2018, Ne 10, ct.54. Pexxum nmocrymy:
https://zakon.rada.gov.ua/laws/show/2268-19#Text
149 See Pastio CeoGona. (2015) Curyauis B 30Hi Goiosux fiit Ha JonGaci. Pesxum noctymy: https://www.radiosvoboda.org/a/26970062.html to explore
the changing of the borders and front line between the Russian-terrorist militants and Armed Forces of Ukraine.
150 [Tpo 0coGMMBOCTI IepKaBHOT TIOTITHKY i3 3a0€3TCUeHHs IepKABHOTO CyBEpEeHiTeTy YKpaiHi Ha THMYACOBO OKYIIOBAHHX TEPUTOPifAX y JlOHeIbKiil
ta JIyraucekiil obnactsx, supra note 144, IIpeamOyma.
151 See for example U.S. Mission to OSCE. (2020) Ongoing Violations of International Law and Defiance of OSCE Principles and Commitments by
the Russian Federation in Ukraine. As delivered by Ambassador James S. Gilmore 111 on June 4, 2020. Retrieved from: https://osce.usmission.gov/on-
russias-ongoing-aggression-against-ukraine/
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European Parliament utilizes literally the same term of “Russian military aggression
against Ukraine”2. Secretary-General Anders Fogh Rasmusen has also used the same
words in his powerful speech, stating that “Russia’s military aggression in Ukraine is
the most serious crisis in Europe since the fall of the Berlin Wall***”. Thus, there is a
consensus in the international community that the events in the East of Ukraine shall
be denominated as Russian armed or military aggression against Ukraine or other
wording with the same essence. It is also worth reiterating that under the international
humanitarian law, the circumstances of aggression may not be called “war” since the
declaration of such is required under Article | of the 1907 Hague Convention relative
to the Opening of Hostilities, which states that: “the Contracting powers agree that
hostilities between them should not begin without a previous unequivocal notice,
which shall be either in the form of a declaration of war with reasons therefor, or of an
ultimatum with a conditional declaration of war!**’. Since neither Ukraine nor Russia
has declared war, the occurrences shall not be denominated as such, at least for the
purposes of objective and legislatively correct research.

Whereas the armed aggression of the Russian Federation has been already
continuing for more than 5 years, describing all the events of the attacks and battles is
both irrelevant and lacking sense. However, to provide consistency to this work, in my
humble opinion, it is worth describing the beginning of the conflict and the most
dramatic events thereof. Following the events of the Revolution of Dignity and the
illegal annexation of Crimea, the pro-Russian separatist meetings began to occur in the
cities throughout the eastern region. The demonstrations rarely were peaceful and
usually led to clashes and fights of the demonstrators with pro-Ukrainian citizens. On
April 6, 2014, the first seizure of the state buildings began. The local police and
administration officials were either unprepared to infringe the invasions or were acting

in favor of the separatists. Thus, the main governmental buildings in Donetsk and

152 See for example EU Parliamentary Assembly. (2015) Resolution on the Russian military aggression against Ukraine and the urgent need for a
peaceful resolution to the conflict (2015/C315/06). Official Journal of the European Union. Retrieved from: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:22015P0923(06)&qid=1582482436387&from=EN&fbclid=IwAR05_Qf5-
Ob43XMMY_89PAB1uozEg39hGTtpX2pogoyhzOY Xil251080vYk
1 NATO (2014) A strong NATO in a changed world. Speech by NATO Secretary General Anders Fogh Rasmussen at the "Brussels Forum” as of
March 21, 2014. Retrieved from: https://www.nato.int/cps/en/natohg/opinions_108215.htm
154 Convention (111) relative to the Opening of Hostilities. 1907 Hague Convention (111). October 18, 1907. Article I. Retrieved from: https:/ihl-
databases.icrc.org/ihl/INTRO/190?0OpenDocument
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Luhansk have been seized. Also, the buildings of the Security Service of Ukraine in
Luhansk and Donetsk, which contained large amounts of weapons have been occupied
by the separatist militants. On April 7, 2014, the demonstrators in Donetsk led by pro-
Russian activists have proclaimed the creation of separatist “DNR” and enacted the
“Declaration of Independence. Further, on April 28, 2014, Luhansk has repeated
similar actions to proclaim “LNR”. On April 12, 2014, the armed combatants, again
declared to be “little green men” — the combatants of Russian forces without any
identifying emblems, have seized the state administration in the city Slovyansk. Within
the next few days, other cities in the Donetsk region have started to “accept the
authority” of “DNR”. Separatists gained access to the weapons in the police
departments and departments of internal forces, thus the danger and anarchy level was
increasing rapidly. Unexpectedly, on April 8, 2014, the combatants have also seized
the regional state administration in Kharkiv, the major city in the East of Ukraine,
which, however, mainly did not support pro-Russian views. The special department
“Alfa” of the Ukrainian Internal Forces has repulsed the combatants and freed the
building of the administration. Further, there were no major actions of separatist
militants in Kharkiv. On April 14", 2014 the Ukrainian government has officially
launched the anti-terroristic operation (ATO). From there on the tense battles and
military operations began. The battles were officially occurring between the Armed
Forces of Ukraine and Ukrainian Volunteer Battalions against the pro-Russian
separatist combatants. There were serious battles in Mariupol, which was freed by the
Armed Forces of Ukraine and further remained Ukrainian city out of aggression zone.
Also, the major battles include the fusillade near VVolnovakha, Debaltsevo, Donetsk
Airport, and tragic llovaisk Cauldron, as well as many others. The attacks have been
escalating extremely quickly, the front line has been changing rapidly and
inconsistently, while some of the Ukrainian military operations appeared to be

successful and others failed'®®. The victims on both sides are huge, and as of today are

1% The chronic of the Russian armed aggression are taken from: Uepsonenko, B. (2015) Biiina na Jlon6aci y mudpax i nepemup’six. BBC Vkpaina.
Pexxum moctymy: https://www.bbc.com/ukrainian/politics/2015/02/150205_donbas_ato_total_summary_vc; and Indopmauiitno-ananituaauii Lientp
HamionansHoi  Besnmekn  Vkpaimm.  (2014) Xpomika Biifnm Ha  [lombaci: Bix  MiTMHriB g0  TaHKiB. Pexum  pmocrymy:
http://mediarnbo.org/2014/10/18/hronika-viyni-na-donbasi-vid-mitingiv/
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assessed by the UN in approximately 42 000 — 44 000, out of which, approximately
13 000 of killed, including approximately 5000 Armed Forces of Ukraine soldiers®,
The ATO ended on April 30, 2018, and has been reformed into the Joint Forced
Operation. The aim of the operation has not been changed by the reform, the alterations
were mainly in the field of management and commandment. The Joint Forces
Operation is currently effective.

However, the further arising question, is how are any of these actions
attributable to Russia. Russia has been denying their participation in the aggression
since 2014, and still upholds the same rhetoric today, despite the recognition of the
whole international community®®’. At the same time, recently, on December 2, 2020
on the propagandist event in the Security Council of UN organized by Russia, where
the representatives of “DNR” and “LNR” where supposed to speak, which was also
boycotted by Ukraine, UK, US, France, Belgium and Lithuania, the representative of
Russian Federation in the UN has called the conflict a “political conflict between
Ukraine and Russia'®®”, which was sudden and contrary to the previous statements of
Russia. However, at the same time, he has denied that the conflict 1s “armed” or
“military”*®°. Thus, the recognition of political conflict does not really mean, that
Russia anyhow accepts the presence of Russian forces in the Eastern territories, which
is of paramount importance for the extraterritorial jurisdiction establishment. There are
multiple pieces of evidence presented and reported by Ukrainian and international
media, as well as international organizations, functioning on the territory of Eastern
Ukraine. For instance, the presence of “Russia-trained forces utilizing Russia-provided
equipment in the Donbas” has been recognized by the Ambassador of US mission to

OSCE James S. Gilmore!®, the same has been recognized by the Minister of Foreign

15 Panio Ceo6oza. (2020) Xpowika BiitHn Ha JloHOAci: Bi MiTHHTIB 10 TaHKiB. Pexum noctymy: https://www.radiosvoboda.org/a/news-oon-zhertvy-
viyny-na-donbasi/30818348.html
57 Pajia HanionanbHoi Gesneku i o6oponn Ykpainu (2014) Oneparusna inpopmanis [ndopmaniiino-ananituanoro nuentpy PHEOVY 3a 30 ceprms.
BiiicekoBi fii B 3001 KoHOIKTY. Pesxum moctymy: https://www.rnbo.gov.ua/ua/Diialnist/1797.htmI?PRINT
1% Vkpafnchka generamis ans  yuacti y TpuctopomHiil komTakTHiif rpymi. (2020, 3 rpymmsa) UkrdelegationTCG. Official Page.
https://www.facebook.com/UkrdelegationTCG/?ref=page_internal [Facebook update]. Pexum JIOCTYIIY:
https://www.facebook.com/UkrdelegationT CG/posts/142132907697128
158 Yxpaincbka nenerais uist yuacti y Tpucroponniii konraxrhiit rpymi. (2020, 3 rpyms)
160 y.S. Mission to OSCE. (2020) Ongoing Violations of International Law and Defiance of OSCE Principles and Commitments by the Russian
Federation in Ukraine. As delivered by Ambassador James S. Gilmore 11l on May 21, 2020. Retrieved from: https://osce.usmission.gov/on-russias-
aggression-against-ukraine-10-2-2/
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affairs of France!®* and Germany!®2. The statement regarding the presence of Russian
troops has also been announced by the NATO-Ukraine Commission, where they called
Russian Federation to cease “intervening militarily in the Donetsk and Luhansk regions
and to withdraw troops, equipment, and mercenaries from the territory of Ukraine!%®”.
Other more material proofs are provided by media investigators. For instance, Wilfried
Martens Centre for European studies has presented the report called “Caught in the
Act. Proof of Russian Military Intervention in Ukraine”, where the authors analyze the
open-source information, as well as apply expert knowledge on weapons and military
equipment and come to the conclusions that (1) Russia does supply the separatists with
the weapons, since they could nor been obtained by them through other sources due to
the exclusive presence of such weapons in Russian Military forces, and (2) due to the
presence of exact tanks, including T-72B3 and other military machinery that Russian
military presence was present in the East of Ukraine!®*. The same has been reported by
The Guardian'®®, BBC® | and other media sources. Last, but not least, it is worth
noting that Russia has taken part in the peace negotiations as an interested party starting
from the first negotiations in Geneva in April 2014'%” and has remained the constant
party of the Trilateral Contact Group on Ukraine till today*®®. Russia has excused such
interest by being the “independent intermediary” and protection of Russian-speaking
society, which is however assessed by the experts as the obvious evidence of, at the
very least, Russia’s involvement in the aggression®®®.

One more question of paramount importance for the basis of this research is the

legal status of the Eastern territories of Ukraine in terms of the Russian armed

161 passarieollo, Ch. (2014) France's Fabius Urges Lavrov to Call Cease Fire in Ukraine. The Wall Street Journal. Retrieved from:
https://www.wsj.com/articles/frances-fabius-urges-lavrov-to-call-cease-fire-in-ukraine-1402838260
62 Rettman, A. (2014) Germany and US voice concern on Russian troops in Ukraine. EU Observer. Foreign Affairs. Retrieved from:
https://euobserver.com/foreign/125378
183 NATO (2019) Statement of the NATO-Ukraine Commission Kyiv as of 31 October 2019. Retrieved from:
https://www.nato.int/cps/en/natohg/official_texts 170408.htm?selectedLocale=en
164 Cech, A. & Janda, J. (2015) Caught in the Act Proof of Russian Military Intervention in Ukraine. Wilfried Martens Centre for European studies.
Retrieved from: https://martenscentre.eu/sites/default/files/publication-files/russian-military-intervention-ukraine 0.pdf
165 Walker, Sh. (2019) New evidence emerges of Russian role in Ukraine conflict. Research group Forensic Architecture collected images to use in
ECHR case. The Guardian. Retrieved from: https://www.theguardian.com/world/2019/aug/18/new-video-evidence-of-russian-tanks-in-ukraine-
european-court-human-rights
66 MamokoBa, M. (2019) Hosi jokasu pociiicekoi mpucytHocti Ha Jlon6aci. Ornsx 3MI. BBC Mounitopunr. Pesxum poctymy:
https://www.bbc.com/ukrainian/press-review-49395260
7 Yepponenxko, B. (2015) Biitna na Jlon6aci y mudypax i mepemup’sx.
168 OSCE. (2020) Press Statement of Special Representative Grau after the regular Meeting of Trilateral Contact Group in Minsk on 14 May 2020.
OSCE Chairmanship, Press Release. Retrieved from: https://www.osce.org/chairmanship/452407
169 [Tapaxoucwkuii, B., SIsopceka, I'. (2019) Onroorist Biiinu i Mupy: Gesneka, cTpateris, cMuci : Monorpadis. Kuis: HIC]I, 9. Pexum jpoctymy:
https://niss.gov.ua/sites/default/files/2019-07/Monografiya_Ontologiya_print.pdf

42



https://www.wsj.com/articles/frances-fabius-urges-lavrov-to-call-cease-fire-in-ukraine-1402838260
https://euobserver.com/foreign/125378
https://www.nato.int/cps/en/natohq/official_texts_170408.htm?selectedLocale=en
https://martenscentre.eu/sites/default/files/publication-files/russian-military-intervention-ukraine_0.pdf
https://www.theguardian.com/world/2019/aug/18/new-video-evidence-of-russian-tanks-in-ukraine-european-court-human-rights
https://www.theguardian.com/world/2019/aug/18/new-video-evidence-of-russian-tanks-in-ukraine-european-court-human-rights
https://www.bbc.com/ukrainian/press-review-49395260
https://www.osce.org/chairmanship/452407
https://niss.gov.ua/sites/default/files/2019-07/Monografiya_Ontologiya_print.pdf

aggression against Ukraine occurring therein. Whereas the Crimean status could be
rather unequivocally defined through the diplomatic position of Ukraine, Ukrainian
legislation, and multiple decisions, resolutions, and statements of the international
community and major international organizations, as the occupied and illegally
annexed territories, the status of Eastern territories is more disputable. The Law of
Ukraine “On the peculiarities of the state policy on ensuring the state sovereignty of
Ukraine in the temporarily occupied territories in Donetsk and Luhansk regions!’®”
provides these territories with the status of “temporarily occupied territories”, implying
that the occupying state is Russian Federation. the Ukrainian government states the
same in the previously mentioned Resolution of the Supreme Council of Ukraine on
Declaration on Derogation from Certain Obligations Under the International Covenant
on Civil and Political Rights and the Convention for the Protection of Human Rights
and Fundamental Freedoms as of June 5, 2015'"*, when addressing the Council of
Europe. This view is however rather unpopular in the international community and, in
view of ECtHR claims, the statements of only the Ukrainian government may not be
regarded as sufficient. There are no official statements or resolutions, where
international representatives of the major organizations would use the wording
“occupied territories” toward the East of Ukraine. Such statements are usually
presented only by the representatives and delegations of Ukraine!’2, Besides, the actual
circumstances of the situation in Crimea and in Ukraine differ a lot. Russia has
officially recognized Crimea as part of their territory and regards it to be the territory
under their authority, while the separatist organizations are exercising authority over
Eastern Ukraine. In Crimea, all public powers are assumed by the Russian government,
while again in Eastern Ukraine these are performed by “DNR” and “LNR”, which,
though supported by Russia, declare themselves to be independent. There also are

many other factors that distinguish the status of Crimea and Eastern territories. For the

0 [Ipo 0co6NMMBOCTI AepkaBHOT MOMITUKH i3 3a0€3MeUeHH s 1ePKaBHOTO CyBEPEHiTETy YKpaiHH Ha THMYAcOBO OKYMOBAHHX TEPHTOPisX y JloHelbKii
ta Jlyrancekiit obnactsx, supra note 144.
11 TIpo 3assy BepxosHoi Pangu Yxpainu "I1po BizcTyn Ykpainu Bi okpeMHuX 3000B’s13aHb, BU3HaUeHHX Mi>KHAPOHUM MAaKTOM IPO FPOMAIIHCEKI i
MOJTITHYHI ITpaBa Ta KOHBEHMIEIO PO 3aXHCT MpaB JTIOAWHH 1 OCHOBOIONOKHHX cBoOox". [ToctanoBa BPY Bix 21.05.2015, supra note 140.
172 See for example: Permanent Mission of Ukraine to the International Organizations in Vienna. Statement by the Delegation of Ukraine
at the 956th FSC Plenary Meeting on Russia’s ongoing aggression against Ukraine and illegal occupation of Crimea. 30 September 2020, Agenda item
3, General Statements. Retrieved from: https://www.osce.org/files/f/documents/1/d/466683.pdf
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purposes of this section, it is worth emphasizing that the status of Eastern territories is
ambiguous and may not be definitely determined herein. Conversely, the status of the
territories for the purposes of ECtHR cases resolution will be analyzed in further
sections with the view of factual circumstances and the Court’s practice.

To conclude, the first section has allowed to create a stable theoretical basis
and identify main categories of paramount importance for the further in-depth research
and application of the latter to the circumstances of occupation of Crimea and loss of
control over the Eastern territories. In particular, the broadly researched issue of the
exceptions to the territoriality principle has allowed to establish, that the exceptions
which | will further tailor to apply regarding potential cases include territorial and
personal jurisdiction, which may bring up the liability of the contracting party for the
actions of its agents or the whole state system irrespective of the state’s de-jure

territory.
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SECTION II.
LIABILITY FOR THE INFRINGEMENT OF HUMAN RIGHTS ON THE
OCCUPIED AND UNCONTROLLED TERRITORIES OF UKRAINE UNDER
THE EUROPEAN CONVENTION ON HUMAN RIGHTS

2.1. Liability for the infringement of human rights on the territory of the

Crimean Peninsula

Since the beginning of Russian aggression and illegitimate actions against
Ukraine starting from February 2014, due to the world experience with similar
situations, including conflicts in Nagorny Karabakh, Transdniestria, South Ossetia and
Abkhazia and Chechnya, it was obvious that ECHR will be overwhelmed with the
cases on the topic. Based on Georgian cases,!” it was also expected that Ukraine would
bring interstate applications to Court. Indeed, the first application of Ukraine v. Russia
was lodged even before the “official” date of illegal annexation on March 13, 2014.
Further, another three interstate applications were lodged by Ukraine, which concerned
events in Crimea, events in the East of Ukraine, or both. The third application Ukraine
v. Russia (111) was however struck out by the ECtHR since the Ukrainian government
did not wish to pursue the application anymore!’. As of today, no decisions have been
issued by the Court on any of the applications yet. Besides, the Court reports that there
are around 4000 individual applications pending, allegedly considering the events in
either Crimea or Eastern Ukraine!’. None of the applications regarding Crimea have
been decided yet, and only a few concerning events in Eastern Ukraine had received
adjudication by the Court. As the analytics say, the Court still holds a large backlog of
the applications regarding the Chechnya conflict, which were mostly filed in 2003-
2005'7¢, thus the predictions on when the individual cases regarding Ukraine will be

decided are mostly impossible to make. Therefore, since there is yet no interpretation

17 Georgia v. Russia (1) [GC], no. 13255/07, ECHR 2019. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-189019; Georgia v. Russia (I1)
(relinquishment), no. 38263/08, ECHR 2008. Retrieved from: https://bit.ly/31a3]ST
174 European Court of Human Rights. (2018) Grand Chamber to examine four complaints by Ukraine against Russia over Crimea and Eastern Ukraine.

Registrar of the Court. Press Release.
175 European Court of Human Rights. (2018) Grand Chamber to examine four complaints by Ukraine against Russia over Crimea and Eastern Ukraine.
176 Aolain F. N. (2015) The European Convention meets the Crisis in Ukraine. Just Security. Retrieved from:
https://www.justsecurity.org/21903/european-convention-crisis-ukraine/
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of the events in Crimea by ECtHR and no practice to provide at least deliberate
certainty, it is now a matter of analysis of similar practice to foresee and design possible
outcomes of the cases in terms of the jurisdiction of Russia, Ukraine or both
Contracting States.

Before diving into the analysis of the Court’s case-law it is also worth
mentioning that the circumstances of Crimea occupation are different in material facts
from all the other similar cases, including the cases concerning, as mentioned earlier,
conflicts in Nagorny Karabakh, Transdniestria, South Ossetia and Abkhazia, Chechnya
and Northern Cyprus. Officially, even from the side of the occupying state, or the state
infringing international law by supporting separatist entities, neither of the territories
In question in these regions were declared by such states to be acquired by the latter
and to be considered the territory of the latter. In the Transdniestria issue, a separate
self-proclaimed “republic” has been formed. Same in Northern Cyprus, and Nagorny
Karabakh. While it is obvious that these new self-proclaimed entities have been
supported and controlled by Russia, Turkey and Armenia respectively, neither of these
countries have claimed the territories, subject to the case, to be part of their territory.
While in Russia’s interpretation Crimea is officially regarded to be the independent
“Republic of Crimea”, the constitution of the latter states that it constitutes an
inalienable part of the Russian Federation!’”. Russia has not filed any reservations or
derogations regarding the territory of the Federation!’®, to which Convention shall be
applicable. Thus, under Article 1 and the “primarily territorial” perception of
jurisdiction, referred to in the first subsection hereof, it should be logical to presume
that Russia should admit its jurisdiction over Crimea under the Convention, without
any exceptions. This generally appears to be true based on the statements made by
Russian representatives during the oral hearings of the case Ukraine v. Russia'’”® on

September 11, 2019. British QC M. Swainston, representing Russia, has stated that

177 Koncrurynus Pecny6nuxku Kpeim. Tocynapcreennbiii Coser Pecny6nuku Kpoim. 11 ampenss 2014 roga. Crates 1. Pexum pocrymy:
https://rk.gov.ru/ru/structure/39
178 Council of Europe. Treaty Office (2020) Reservations and Declarations for Treaty No.005 - Convention for the Protection of Human Rights and
Fundamental Freedoms. Status as of 26/11/2020.
179 European Court of Human Rights. (2019) Grand Chamber hearing on inter-State case Ukraine v. Russia (re Crimea). Registrar of the Court. Press
Release. Retrieved from: https://bit.ly/3mn3wTW
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Russia accepts “potential jurisdiction” over Crimea. The discussion was further
circling around the date of this acceptance, which, however, will be further discussed.
Ukraine, from its side, has filed the previously mentioned and troubling in separate
points Resolution on Derogation from Certain Obligations Under the International
Covenant on Civil and Political Rights and the Convention for the Protection of Human
Rights and Fundamental Freedoms as of June 5, 2015, where Ukraine has stated that:
“The Russian Federation, as the Aggressor State and Occupying Power, bears full
responsibility for respect of human rights in the temporarily occupied territories of
Ukraine under international humanitarian law and international human rights law.
However, as it appears obvious from the numerous cases in ECtHR practice, it is not
the official “announcements”, resolutions of the Contracting States — parties to the
case, naming of the circumstances or other relative things that appear to be of the
paramount value for the Court. It is rather the true grounded facts and residual
circumstances that are considered as evidence by the Court and taken into account
during the deliberation of the case. In my opinion, the same treatment applies to Court
practice. While the official status of Crimea, as treated by Russia, is different from the
territories in mentioned cases and it appears that they are more applicable to the
analysis of the potential cases regarding Eastern Ukraine, it is worth remembering that
the extraterritorial jurisdiction practice is rather coherent and consistent, even though
built-up out of the cases with various circumstances.

The starting point for the analysis in this subsection remains coherent with the
conclusions of previous research — Crimea is considered to be an inalienable de jure
territory of Ukraine, which has been illegally annexed and occupied by the Russian
Federation. The facts provided in subsection 1.3.1., in my opinion, substantially prove
the fact of occupation and lack of any basis to consider that the Crimean Peninsula has
been annexed, thus this subsection will be built on the factual basis of occupation and

will further consider the prospective responsibility of either Contracting Party.

180 [Tpo 3asBy BepxosHoi Panu Ypainu "TIpo Binctyn Ykpainu Bin okpeMux 30608’ 13aHb, BU3HAYEHAX Mi>KHAPOHMM HAKTOM MPO IPOMAJISHCEKI i
MOTITHYHI TpaBa Ta KOHBEHIIIEIO PO 3aXKCT MpaB JIOAWHHU 1 OCHOBOMONIOKHKX cBobox". [ToctanoBa BPY Bix 21.05.2015, supra note 140.
181 [Tpo 3asBy BepxosHoi Panu Ypainu "TIpo BincTyn Ykpainu Bif okpeMux 30608’ 13aHb, BU3HAYEHAX MiXHAPOIHUM MAKTOM MpPO IPOMAJISHCEKI i
MOMITHYHI TpaBa Ta KOHBEHIIIEIO PO 3aXHCT MpaB JIOAWHA i OCHOBOMONIOKHKX cBobox". [ToctanoBa BPY Bix 21.05.2015, supra note 140.
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Moreover, whereas Crimea has been occupied by Russia, my initial presumption of the
analysis is that Russia shall exercise effective control over the territory, thus the
circumstances create the “ratione loci” exception to the territoriality principle in a form
of military occupation. The validity of this presumption becomes subject to analysis in
this subsection.

Firstly, it is worth stating that the status of occupying power is not always
decisive for the application of the effective control over territory principle, as followed
from the practice of ECtHR, in particular the Al-Skeini case. The case is about the six
Iraqgi citizens, who were killed in Irag in 2003 by the British forces. The circumstances
of the UK presence in the Basra region of Iraq are the following. Authorized by the
UN, in March 2003, a Coalition of Armed Forces under unified command started the
invasion of Iraq; by April 5, 2003, large UK forces captured the Basra region. The
British have formed the Coalition Provisional Authority, the main powers of which
was to exercise powers of government temporarily. At the same time, they have
immediately claimed their intention to transfer the power from the CPA to the Iraqi
government as soon as possible. Thus, already in June 2004 full authority was
transferred from the British Authority to the Iraqgi interim government. The Court
recognizes in the decision numerous times that British powers, for the time of the CPA
activity were considered to be the “occupying power®?”. However, when applying the
principles to the case, the Court has chosen to apply the personal jurisdiction rather
than the territorial one. The Court states that “the Court considers that the United
Kingdom, through its soldiers engaged in security operations in Basra during the period
in question, exercised authority and control over individuals killed®®”. The Court does
not even consider the application of the effective control over the territory principle to
the case, even though the prerequisites for the establishment of such control are present,
for instance, the presence of a large number of troops and exercise of public powers84,

The Court does not explain the omission of the effective control over territory principle,

182 Al-Skeini and Others v. the United Kingdom, supra note 12, § 142
183 Al-Skeini and Others v. the United Kingdom, supra note 12, § 149
184 Al-Skeini and Others v. the United Kingdom, supra note 12, 8§ 147-149
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however, the researchers agree that such application is rather inconsistent and odd*®°.
The troubling nature of such a decision can also be followed by the concurring opinions
to the case. Judge Rozakis clearly states that she considers “(...) that the right approach
to the matter would have been for the Court to have included that aspect of the
jurisdiction in the exercise of the “State authority and control” test, and to have simply
determined that “effective” control!®”. A similar opinion was expressed by Judge
Bonello, who also reiterated on the effective control over territory approach, stating
that “(...) once a State is acknowledged by international law to be “an Occupying
Power”, a rebuttable presumption ought to arise that the Occupying Power has
“authority and control” over the occupied territory'®”. The application of the State’s
agent approach narrows the actions that may be attributed to the state, and presume
that as the general rule, the actions that happen at the specific territory remain the
responsibility of the territorial state, while the effective control over the area approach
provides for the transfer of human right protection obligation on the occupying state.
It is true that despite the concurring opinions, ECtHR’s decision in the case
creates the uncertainty in terms of whether the Court will indeed apply the effective
control over territory principle, where it appears to be logical to do so. S. Wallace and
C. Mallory have paid a significant amount of attention to this fact and concluded that
the presence of this decision in Court’s practice, leads to the situation where “the
degree of responsibility Russia bears (...) remains unclear and this is linked largely to
the ECtHR’s inconsistent approach in testing for spatial jurisdiction!”. In my opinion,
such a conclusion is a bit hectic and exaggerated. | do not offer to disregard the Al-
Skeini case as part of the Court’s practice, but I consider it necessary to draw attention
to the following fact. As it was established in the theoretical part of the research, apart
from the criteria of a number of troops and exercise of public powers in the cases of

effective control in the conditions of military occupation, the Court also considers the

185 See for example Wallace, S. & Mallory, C. (2018). Applying the European Convention on Human Rights to the Conflict in Ukraine, 19-21; and
Milanovic, M. (2011) European Court Decides Al-Skeini and Al-Jedda. EJIL-Talk! Blog of the European Journal of International Law. Retrieved from:
https://www.ejiltalk.org/european-court-decides-al-skeini-and-al-jedda/

18 Al-Skeini and Others v. the United Kingdom, supra note 12, Concurring opinion of Judge Rozakis

187 Al-Skeini and Others v. the United Kingdom, supra note 12, Concurring opinion of Judge Rozakis

188 Wallace, S. & Mallory, C. (2018). Applying the European Convention on Human Rights to the Conflict in Ukraine, 29
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continuance or permanence of the occupation. The length of this period is rather
undefined, and while the occupation for over a year with the performance of
government functions appears to be rather substantial, it appears to be ponderable that
the British administration has declared from the very beginning their intentions to
transfer the powers to locally elected government at the earliest possibility!8°. Also, the
fact of two concurring opinions in the case provides the basis for mitigating the
thoroughness of the case for the Court’s practice. Crimea has been occupied by the
Russian Federation already for almost 7 years. Russia does not recognize the fact of
occupation, therefore does not consider discussing the possibility of the return of
Crimea and de-escalation of Russian troops from the peninsula, despite multiple
sanctions, warnings, resolutions, and appeals of the international community. Last, but
not least, without involvement in the political discussions, the occupation of Iraq
appears to be more or less “legitimate” since it was authorized by the UN Security
Council*®. The occupation and illegal annexation of Crimea possess no legitimate
basis at all, and none of those claimed by the Russian Federation is recognized as legal
by Ukraine or the international community. All of these facts, to my mind, amount up
to the radical difference between the circumstances in Al-Skeini and Crimean
conditions.

There are however other cases that describe the circumstances much closer to
those in the Crimean case. In particular the Northern Cyprus cases, such as Cyprus v.
Turkey®®!, Xenides-Arestis v. Turkey'®?, Demades v. Turkey!*®® , and Loizidou v.
Turkey®*. The latter is considered to be the primary case, where the principles of
effective control over territory were set forth by ECtHR*%and were further cited in the
interstate case, as well as taken as the basis for the decisions in the other Northern
Cyprus cases. These cases consider the Turkish invasion of Cyprus in 1974. As a result

of the military actions, the island of Cyprus was divided into two parts. The

% R, (Al-Skeini) v. Secretary of State for Defence U.K. House of Lords. UKHL 26., 8§116. Retrieved from:
https://www.casebriefs.com/blog/law/international -law/international-law-keyed-to-damrosche/chapter-11/al-skeini-v-secretary-of-state-for-defense/
1% A\l-Skeini and Others v. the United Kingdom, supra note 12, §9-23

181 Cyprus v. Turkey, supra note 91.

192 Xenides-Arestis v. Turkey, no. 46347/99. ECHR 2005. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-71800

198 Demades v. Turkey, no. 16219/90. ECHR 2003. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-61272

194 |oizidou v. Turkey, supra note 21.

1% Eyropean Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 5-6.
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autonomous Cypriot administration was established in the northern part of Cyprus.
Over 200 000 people were displaced and expulsed from their homes!®. The so-called
“Turkish Republic of Northern Cyprus” (TRNC) was created there. The TRNC is fully
controlled by Turkey and aligns its policy completely with the orders from the Turkish
government even though TRNC, from the internal side, has its own government and
independent administration of the country!®”. The international community does not
recognize the division of the Republic of Cyprus and considers the territories de jure
Cypriot and occupied by Turkey!®. In the case the Court has first stated the general

concept of effective control over territory and its consequences, stating that

“(...) the responsibility of a Contracting Party could also arise when as a consequence of
military action - whether lawful or unlawful — it exercises effective control of an area
outside its national territory. The obligation to secure, in such an area, the rights and
freedoms set out in the Convention, derives from the fact of such control whether it be
exercised directly, through its armed forces, or through a subordinate local
administration%”.

Further, the Court singles out the first previously mentioned criteria: the presence of
troops. ECtHR states that

“It is not necessary to determine whether (...) Turkey actually exercises detailed control
over the policies and actions of the authorities of the "TRNC". It is obvious from the large
number of troops engaged in active duties in Northern Cyprus (...) that her army exercises
effective overall control over that part of the island. Such control, according to the
relevant test and in the circumstances of the case, entails her [Turkey’s] responsibility for
the policies and actions of the “TRNC”2%”,

The Loizidou case basically established the first criteria that are now essential to
determine the presence of effective control — the number of troops. In terms of Crimea,
the peninsula has been taken over by Russian military forces from the beginning of the
conflict. All Armed Forces of Ukraine have been evacuated from Crimea. All the
enforcement agencies are also controlled by Russia, therefore all and any power

structures in Crimea are under the command of Russia. Besides, the data from

1% pericleous, Ch. (2009) Cyprus Referendum: A Divided Island and the Challenge of the Annan Plan. VVolume 26 van International library of twentieth
century history, 1.B.Tauris, 201. Retrieved from: https://books.google.nl/books?id=PHOAAWAAQBAJ&pg=PA201&redir_esc=y

197 Akgun, C. (2010) The Case of TRNC in the context of Recognition of States under International Law. Ankara Bar Review 2010/1, 14-15. Retrived
from: http://uniset.ca/microstates2/trnc_akgun.pdf

1% The Law Library of Congress, Global Legal Research Center (2009) Cyprus: Destruction of Cultural Property in the Northern Part of Cyprus and
Violations of International Law. Retrieved from: https://www.loc.gov/law/help/cultural-property-destruction/cyprus.php
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Ukrainian Military Intelligence and OSCE sources confirm the presence of almost
32 000%°! Russian soldiers in Crimea, 81 airplanes and helicopters, and other military
equipment and weapons?®?, These facts have also been presented by the representatives
of Ukraine during the hearings in the interstate case in ECHR by I. Lishchyna and B.
Emmerson?®. In my opinion, all of these facts are more than grave to satisfy the first
criterion,

The second criterion for establishing effective control over territory is the
persistence or permanence of the occupation. This criterion is best illustrated through
the Issa case. As it was previously cited, the case considers the Kurdistan region, and
the Court has considered that there isn’t enough basis for establishing effective control
over the territory. One of the reasons for this absence of grounds was the following
argument of the ECtHR. The Court agrees that the number of troops in Kurdistan
equals to those Turkish troops in Northern Cyprus, but the Court distinguishes that the
time during which the troops in Northern Cyprus were present was substantially
longer?®*. The occupation of Northern Cyprus has been continuing for over 45 years so
far. At the time of case consideration, the occupation has been continuing for 22 years,
at the time of application lodging - 15. The presence of Turkish forces in Kurdistan at
the time of application (1994-1998) was substantial but occasional. Throughout four
years there were 14 military operations, the longest of which lasted six weeks?®. The
Court though does not provide any explanation to the criteria, and as mentioned earlier,
it remains unclear. However, | believe that comparing the facts, considered by the
Court in the Issa case and the 45 years occupation of Cyprus, one may find the logic
behind the inability of ECtHR to equalize the cases. The occupation of Crimea has
been continuing for 7 years so far. The occupation is permanent and consistent without
any changes in the situation. Besides, considering the statements of Russia, occupation

IS perceived by them as legitimate and therefore with no intention to be terminated. It

21 Mader, G. (2020) How Much Has Russia Militarised the Crimea?. European Security and Defense. Retrieved from: https://euro-
sd.com/2020/03/allgemein/16510/how-much-has-russia-militarised-the-crimea/

22 Tycker P. (2019) Exclusive: US Intelligence Officials and Satellite Photos Detail Russian Military Buildup on Crimea. Defense One. Retrieved from:
https://www.defenseone.com/threats/2019/06/exclusive-satellite-photos-detail-russian-military-buildup-crimea/157642/

203 Eyropean Court of Human Rights (2019, September 11) Grand Chamber hearing. Ukraine v. Russia (re Crimea) (no. 20958/14). Time code [1:10:00-
1:42:00]. Retrieved from: https://www.echr.coe.int/Pages/home.aspx?p=hearings&w=2095814_11092019&language=en
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appears to me that the residual facts of Northern Cyprus and Crimea occupation appear
to be rather similar in the dimension of validity and significance for the Court. The
Court, allegedly, will consider the circumstances of Crimean cases to resemble the
TRNC cases, rather than Kurdistan cases. All arguments considered, | believe that there
are enough grounds to deem the second criterion to be satisfied with Crimea as well.
Further, the third criterion for the application of effective control over territory
principle is assuming by the occupier of the public powers (part of public powers) that
are normally exercised by the official government. As it was described in detail before,
this criterion was first stipulated in the Bankovic case as the necessary one for
extraterritorial jurisdiction. After the critical flurry, the Court has backpedaled in their
practice and has already treated the exercise of public power as an important, but not a
mandatory signal of effective control presence in Al-Skeini. To the benefit of the
Ukrainian possible position in ECtHR, the occupying state in Crimea does exercise all
the public powers, normally exercised by the local government. The governmental
system of the “Republic of Crimea” is described in their Constitution. Throughout the
whole Constitution there are references to the Constitution and laws of the Russian
Federation, which basically indicate that even though Crimea has some sovereignty in
building the system of governmental administration, it must be compliant with the
policy of the Russian Federation?®®. Besides, the Constitution of Crimea refers to
Article 72 of the Constitution of the Russian Federation, where the subjects of “joint
jurisdiction of the Russian Federation and the subjects of the Russian Federation?°"
are listed. Thus, under the Russian control in Crimea, are, among others: (1) protection
of the rights and freedoms of man and citizen; protection of the rights of national
minorities; ensuring the rule of law, law and order, public security, border zone regime;
(2) coordination of issues of health care; social protection, including social security;
(3) establishment of common principles of taxation and dues in the Russian Federation;

administrative, administrative procedure, labor, family, housing, land, water, and forest
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legislation; (4) personnel of the judicial and law enforcement agencies; the Bar,
notaryship; (5) coordination of international and foreign economic relations of the
subjects of the Russian Federation?®®. Besides, the Constitution of “Republic of
Crimea” indicates that to be elected to serve as the Head of “The Republic of
Crimea”?%, deputy of the State Council — the legislative body of the “Republic of
Crimea”?!9, the candidates shall be the citizens of Russian Federation. Besides, the
Constitution indicates that the judiciary is formed in accordance with the laws of the
Russian Federation?!!, and the Attorney General of the “Republic” is appointed by the
president of the Russian Federation upon the recommendation of the Attorney General
of the Russian Federation?'?. Of course, Ukraine does not recognize the validity of the
Constitution of the “Republic of Crimea”, however, Ukraine also does not possess any
ability to control the territory or appoint a Ukrainian administration in Crimea. The
provisions of the Constitution indicate that the “Republic of Crimea” does not exercise
the public powers independently from the Russian Federation. Administrative powers,
judiciary, law enforcement, health care, the principles of legislation in all spheres of
social interaction, external relations, internal policy are all either directly or indirectly
controlled by the Russian Federation. Consequently, | believe it may be undoubtfully
stated that the Russian Federation, as the occupying state, has assumed all the public
powers in Crimea that are usually exercised by the local government.

One troubling case that may raise a question as to the jurisdiction of Ukraine
over Crimea in terms of protection of human rights is Sargsyan v. Azerbaijan. The case
Is often quoted when considering the extraterritoriality exceptions since it is one of the
major cases regarding the Nagorny-Karabakh conflict?3. In the center of the case is the
village Gulistan in the territory of Azerbaijan. The village lies in the area which is a
subject of the conflict over Nagorno-Karabakh. In 1991 Azerbaijan has proclaimed its

independence and the village has been claimed by the self-established Nagorno-
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Karabakh Republic (NKR) as part of its territory. Nevertheless, internationally, the
village is regarded to be the part de jure Azerbaijan territory?*4. Azerbaijan government

in its submission claimed that

“the village, situated in a V-shaped valley on the northern bank of the River Inzachay,
was on the Line of Contact, meaning that it was surrounded by armed forces of Azerbaijan
on one side and of Armenia on the other side. Armenian forces held strategically
advantageous positions on a steep, forested slope south of the river, while Azerbaijani
positions on the north bank of the river were situated in the lower, relatively open
territory?'>”.

Further, the government has stated that actually, the village was neither under the
effective control of Azerbaijan nor of Armenia, since it is a deserted village, in a
contested area that constitutes “a dangerous environment”, in particular, because “the
village and its surroundings were mined?!®”. Thus, in this case, Azerbaijan was trying
to find a way to eliminate and exclude the territory out of its jurisdiction. | believe, this
case should have been considered in the light of Crimean circumstances, since the
“input data” of the official status of the territory is equal to that in Crimea: the territory
Is internationally recognized as the territory of State A, the territory is occupied by the
other forces, State A tries to derogate from the responsibility for human rights
protection due to the inability to establish control over the territory. In the Sargsyan
case, the Court did not accept the claims of the government. The Court has taken into
account the fact that unlike in the well-established practice of Moldova conflict cases,
in the case of Gulistan village, it was not occupied by the hostile army. It was the
disputed area, which however was not under the control of the Armenian Army. The
Court stipulates that unlike in cases concerning the Republic of Moldova, which the
Government has cited “the acceptance that the territorial State had only limited
responsibility under the Convention was compensated by the finding that another
Convention State exceptionally exercised jurisdiction outside its territory and thus had
full responsibility under the Convention?”. Since it was not the case in the case of

Gulistan village, even though the Court admits that Azerbaijan may “encounter

214 Sargsyan v. Azerbaijan, no. 40167/06, 8§ 14-24, ECHR 2015. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-155662
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difficulties at a practical level in exercising their authority in the area of Gulistan?®”,
the Court has reiterated the “the need to avoid a vacuum in Convention protection®®”
and held that Azerbaijan has not demonstrated enough exceptional circumstances that
would exclude their responsibility?®. Whereas, as mentioned earlier, some aspects of
the case are rather alike, the Crimean situation differs a lot. The situation is closer to
that of Transdniestria, where the occupying state has its army all over the territory and
exercises effective control over the territory, thus, the jurisdiction of Russia substitutes
the jurisdiction of Ukraine, and the vacuum in protection is not created. Therefore, the
risk of the outcome in potential Crimean cases, like the outcome in the Sargsyan case
Is eliminated by the actual facts and circumstances of the Crimean occupation.
However, the Court practice indicates that the occupied State still remains
responsible for positive obligations even if the territory remains under the effective
control of other Contracting State. This is mainly established through the Moldavian
cases, mainly the llascu case and Catan case. In llascu, as described earlier, the Court
has established that the jurisdiction over the Moldavian Republic of Transdniestria was
exercised by Russian Federation, however, the Court indicated that the obligations of

the occupied State are not completely discharged:

“where a Contracting State is prevented from exercising its authority over the whole of
its territory by a constraining de facto situation, such as obtains when a separatist regime
is set up, whether or not this is accompanied by military occupation by another State, it
does not thereby cease to have jurisdiction within the meaning of Article 1 of the
Convention over that part of its territory temporarily subject to a local authority sustained
by rebel forces or by another State??”.

The Court indicated that these obligations are however limited to the positive
obligations of the general measures to re-establish control over the territory and use all
the political and diplomatic leverage it owns to eliminate the violation of human rights,
which were described in detail in subsection 1.1. hereof. These positive obligations are
considered to be the “minimum” obligations that the passive State may bear in the

extraterritorial jurisdiction cases.
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S. Wallace and C. Mallory, however, indicate that there are cases, where the
obligations of the State that lost control over the territory, are not limited to these
limited ones, but the state is further obliged to uphold all Convention rights within that
territory on the regular basis???2. The case presented as an example is Isayeva V.
Russia?®, which concerned the conflict in Chechnya. The case concerned the
bombarding by Russian forces of the villagers in the Chechnya region that were
allegedly moving through the safe “passage” to save themselves, it was still hit by
Russian aviation bombs. The applicant’s son and three nieces were killed??*. The
authors discuss the fact that in this case, Russia has lost control over the territory of
Chechnya, due to the local rebel and insurgency. They indicate that the Court admits
the loss of control, but nevertheless does not investigate, whether the presumption of
Russia’s control over the de jure Russian territory of the village and does not mitigate
the obligations of Russia, considering it obligated to conduct a proper investigation®%,
They further indicate that this case law created uncertainty regarding the extent that
Ukrainian obligations will be limited in terms of Crimea. | tend to disagree with the
authors' analysis of the case. In my opinion, the Court did not examine the loss of
control over the territory in the discussed case due to the fact that the Court has
presumed the exercise of jurisdiction due to the actions of State agents — Russian
troops??®, and therefore the need to consider the territorial aspect of jurisdiction was
neglected. Besides, the authors indicate that the Court has admitted the loss of control
by referring to the wording of the decision “situation in Chechnya had called for
exceptional measures on behalf of the State to regain control over the Republic and to
suppress the illegal armed insurgency”. It should be however noted that the Court has
used this wording while assessing the justification of the use of lethal force in
Chechnya, and this statement, to my mind, shall not be considered as the one, indicating
the presence of the effective control over the territory by any other party. Summing up,

| consider the circumstances of the Isayeva case contrasting with the circumstances in
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Crimea in so many aspects, starting from material facts to the application of different
concepts of territorial jurisdiction for the latter one and the concept of personal
jurisdiction in Chechnya.

In contrast, the situation of the Moldavian conflict and Crimean occupation are
much more alike. The Russian occupation is equally recognized in both regions and
the fact of occupation, in general, is not subject to discussion in the international
community. In llascu the Court has applied the effective control over territory
principles, using the test presented in this subsection. Thus, considering my previous
conclusions as to the satisfaction of all three criteria, | believe there are feasible
arguments to assume that Ukrainian positive obligations will only be limited to those,
stated in the Ilascu case. Whether Ukraine adheres to these obligations is the other
issue for research and will be further analyzed in the third section. Besides, another
argument for the limiting of Ukraine’s obligations equally to the practice in llascu is
that the case has become the basis for the creation of well-established practice. The
llascu-type cases regarding Transdniestria are decided through the “fast track
procedure” by the Court sitting as a Committee of three judges. In recent time 17 cases
have on Moldova have been decided by the three-judges Committee??’. The analytics
consider this to be a viable indication of the possibility that the Court has agreed to use
the approach in llascu, to be definitive for the cases of alike extraterritorial jurisdiction
exceptions, in terms of “the concepts of jurisdiction, state responsibility, and attribution
of conduct??®”. Thus, if these assumptions by experts come true, the considerate chance
of the application of the same principles as in Ilascu to Crimean cases exists.

Consequently, | believe that considering all the above-mentioned arguments
and conclusions, it may be assumed that in the possible Crimean cases, ECtHR will
establish the jurisdiction of the Russian Federation over the territory of Crimea, due to
the fact that Russia exercises effective control over the whole territory of Crimean

Peninsula, while the obligations of Ukraine under Convention will be limited by

21 Hamid, L. (2019) Ilascu: from contested precedent to well-established case-law. Strasbourg Observers. Retrieved from:
https://strasbourgobservers.com/2019/10/31/ilascu-from-contested-precedent-to-well-established-case-law/
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positive minimum obligations to use all the political and diplomatic leverage it owns
to eliminate the violation of human rights. However, the last aspect that remains
unclear within the alleged Crimean cases, is the commencement date of Russia’s
jurisdiction over the territory and Ukraine’s limitation of obligations. This issue has
been brought up by the Russian and the Ukrainian governments during the hearings in
the interstate Ukraine v. Russia case. The Ukrainian government maintains that Russia
started to exercise effective control over Crimea on February 27, 2014, when the first
demonstration in Crimea started. the Ukrainian government logically maintains this
position, since starting from February 27, 2014, there were multiple violations of
human rights by the Russian military forces acting on the territory of Crimea. Russian
representatives state that they may accept the jurisdiction over Crimea exclusively from
March 18, 201,4 after the conduction of the “referendum” and official accession of
Crimea to the Russian Federation??. From the perspective of the criteria of effective
control over the territory, it is worth indicating that the situation has indeed changed in
terms of factual circumstances throughout the period of the beginning of the conflict
and by the date of the “referendum”. As it may be followed from the description of the
events provided in subsection 1.3.1. hereof, in the beginning, the numbers of Russian
troops at the peninsula was considerably lower, than after the referendum, also, the
local government was still somehow functioning and the Armed Forces of Ukraine still
remained a significant presence at the territory of the peninsula, as well as law-
enforcement units, which were involved in the attempts to infringe the seizure of
administrative buildings. Besides, the occupation at that point was not actually yet
established and the permanence and continuance thereof were hard to establish as of
that moment. On the other hand, starting from February 27, 2014, as presented by
Ukrainian representatives during the hearings, the decisions of the Supreme Council of
ARC regarding the conduction of “referendum” and accession to Russia was taken
during “parliamentary session by gunpoint” which installed Russia’s puppet leaders,

and the fact that the pseudo-referendum basically lacked any choice of options; was

22 Coynash, G. (2019) Russia tells ECHR that it didn’t annex Crimea & accuses Ukraine & West of ‘fake evidence”. Human Rights in Ukraine. Website
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held at gunpoint, ‘observed’ by Russia’s far-right and other friends*®”. The Russian
military was indeed already present on the Peninsula and started occupying the
administrative and strategically crucial buildings, as well as attacking the Ukrainian
Navy. Thus, from this perspective, it may be proved that Russia has already started to
exercise public powers instead of local government from February 27, 2014. In general,
| tend to agree with M. Millanovic that the outcome regarding the date of effective
control over the territory largely depends on the evidence presented by the parties?.
However, | would also like to remind that even if the Court will disagree as to the
establishment of Russia’s effective control over the territory from February 27, 2014,
this fact does not exempt Russia’s liability for the actions of their State agents — troops,
law enforcement agencies, etc. during the period until March 18, 2014. Thus, Ukraine
shall further reiterate on the personal jurisdiction for the actions of State agents of
Russia and Russia’s respective responsibility, shall the effective control over territory
be established as of Match 18, 2014 or any other date.

To conclude, | believe that upon close analysis of the factual circumstances of
Crimea occupation, as well as close analysis of the ECtHR’s practice, it may be
positively assumed that the Crimean Peninsula remains the de jure territory of Ukraine,
but due to the occupation by Russia, the jurisdiction under the Convention is now
exercised by Russian Federation, as the state that exercises effective control over the
territory of Crimean Peninsula. Also, there are substantial similarities between the
circumstances in the Ilascu case, which became the Court’s well-established practice,
and potential Crimean cases that allow presuming that the obligation of Ukraine will
be limited to the minimal positive obligations. The only unclear moment, heavily
depending on the adversity of the hearings and case procedure, is the commencement
of the effective control over the territory. However, disregarding the data, accepted by

the Court for the establishment of such control, before that date, Russia shall remain

20 Coynash, G. (2019) Russia tells ECHR that it didn’t annex Crimea & accuses Ukraine & West of ‘fake evidence”.
21 Milanovic M. (2019) Does the European Court of Human Rights Have to Decide on Sovereignty over Crimea? Part I: Jurisdiction in Article 1 ECHR.
EJIL-Talk! Blog of the European Journal of International Law. Retrieved from: https://www.ejiltalk.org/does-the-european-court-of-human-rights-
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liable for all the human rights violations on the territory of Crimea, which were caused

by Russian State agents under the concept of personal jurisdiction.

2.2. Liability for the infringement of human rights in the Eastern

territories of Ukraine

Whereas the analysis of the application of the Convention in Crimea appeared
to be complicated and with many variables, analysis of the application in the Eastern
territories constitutes a real struggle. The Eastern territories do not possess the
determined status of occupation, since only Ukraine uses such a description of the
territories’ legal status, while the international community omits such statements.
Unlike with Crimea, the Court has already considered cases regarding the Eastern
territories, namely Lisnyy and Others v. Ukraine and Russia and Khlebik v. Ukraine.
However, the Court did not provide a detailed analysis of the jurisdiction issue in these
cases, thus providing little clearance for the issue. Russian armed aggression escalated
into the conflict between the following parties: Ukrainian side with Armed Forces of
Ukraine and volunteer battalions and Russian side with pro-Russian separatist
combatants and Russian military forces. The actions of all these actors may force the
infringement of human rights and therefore the responsibility for these actions under
the Convention shall be established.

The least confusing are the allegations as to the responsibility for the actions of
the Armed Forces of Ukraine. The troops of the Armed Forces of Ukraine are
considered to be acting as the State agents, besides, their actions are committed on the
territory of Ukraine, therefore the responsibility of Ukraine for these actions does not
appear to involve any doubts. The assessment becomes less straightforward when
referring to the volunteer battalions. Allegedly, Ukraine may be regarded to be
responsible for the actions of these battalions if they are “subject to the instructions

emanating from the central political and military authorities?®”. L. Veldt has

232 Kalshoven, F. (1991). State Responsibility for Warlike Acts of the Armed Forces: From Article 3 of Hague Convention 1V of 1907 to Article 91 of
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thoroughly researched the issues of integration and mobilization of the volunteer
battalions?®. In her research the author indicates that the mobilization of the battalions
was indeed legitimized by Ukrainian forces in 2014 since the technical and
organizational state of the Army was weak and the army was not in the capacity to
resist the Russian and separatist aggression. The legislative basis for the emergence of
battalions constituted the amendments as of April 9, 2014, to Law “On the Defense of
Ukraine®**, where under Article 12 the volunteer battalions were regarded to be acting
under the control of Armed Forces of Ukraine. Veldt states that despite the legislation
“some battalions were strongly connected to either the Ministry of Internal Affairs,
specifically Avakov, or the Ministry of Defense from the beginning, while others were,
or at least claimed to be, independently operating movements?®”, This created a rather
unstable situation, but the government has immediately started the integration of the
volunteer battalions into the structure of the Armed Forces. By virtue of separate
decrees regarding separate battalions, most of them came under the subordination of
either Ministry of Defense or the Ministry of Internal Affairs?®. Therefore, whereas
the militants in the volunteer battalions were subordinate to the administrative
structures of Ukraine, it may be stated that they are thus instructed and controlled by
Ukrainian authorities. In such a case, Ukraine shall be held liable for the actions of the
members of these battalions that are acting and the State agents. A much more
complicated situation appears to be with the battalions of “Right Sector” and “OUN”
since they have not agreed to become integrated into the Armed Forces of Ukraine?'.
Despite that, they are cooperating with the Joint Forces Operation headquarters and
operate “in close cooperation with the official Ukrainian forces on or near the

frontline?®®”. Thus, whereas the actions of “Right Sector” and “OUN” are following

23 eldt, L. (2018) Defining Security and the State: An Analysis of the Ukrainian Volunteer Battalions and the Renegotiation of the Public-Private
Divide. Utrecht University Repository. Faculty of Humanities Thesis. Retrieved from: https://dspace.library.uu.nl/handle/1874/373708
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the commands and statements of the commanders of Joint Forces Operation, it may be
regarded that they are acting under the command and guidance of Ukrainian
authorities. Consequently, the actions of the Armed Forces of Ukraine and the
volunteer battalions shall be considered to be the actions of the State agents and
Ukraine shall bear responsibility for these actions under the Convention.

However, the more complicated issues arise, when the actions of pro-Russian
separatist combatants of DNR and LNR infringe human rights, or generally when
human rights are infringed on the Eastern territories of Ukraine. The establishment of
the responsibility for these infringements and jurisdiction over these territories
constitute the most significant subject of this subsection. The most beneficial for
Ukraine and rather likely, considering the facts of the Russian armed aggression in the
East of Ukraine and the previous practice of the ECtHR, is the recognition of Ukraine’s
loss of control over the territory and the establishment of Russian jurisdiction over the
territories due to the effective control over the territories. The most applicable Court
practice appears to be the practice in the previously analyzed Moldavian cases. The
facts of the commencement of conflict in Transdniestria are extremely resembling
those of the beginning of the conflict in the East of Ukraine. The separatist units began
a war with the Moldavian Armed Forces, Russia has provided their army to help the
separatists and therefore the territory was occupied by the separatists, while Moldova
ceased to exercise control over the territory?°. In llascu, a detailed analysis of the
circumstances of the seizure is provided. The Court applies the effective control over
territory test and concludes that the territory is under the effective control of Russia,
though not as the result of military occupation, but as the result of the support of the
separatist entity — “The Moldavian Republic of Transdniestria” (MRT). The first
criterion of the test is equal to that, applied in the case of military occupation.

First, is the number of troops situated in the territory. In llascu the Court states:

during the Moldavian conflict in 1991-92 forces of the 14th Army (which owed allegiance
to the USSR, the CIS, and the Russian Federation in turn) stationed in Transdniestria, an
integral part of the territory of the Republic of Moldova, fought with and on behalf of the
Transdniestrian separatist forces. Moreover, large quantities of weapons from the stores

2% Jlagcu and Others v. Moldova and Russia, supra note 2, §§ 28-101
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of the 14th Army (which later became the ROG) were voluntarily transferred to the
separatists, who were also able to seize possession of other weapons unopposed by
Russian soldiers?%,

In subsection 1.3.2. hereof | have briefly started to analyze the presence of Russian
troops and weapons that could only be obtained by the combatants from Russian
military forces. Apart from this evidence, there are pictures from NATO satellites that
indicate the presence of the Russian Army on the territory of Ukraine?*!. The same has
been confirmed by U.S. Intelligence®2. The challenge for Ukraine appears to lay in the
evidence of the substantial presence of Russian troops and equipment in Eastern
Ukraine to justify the satisfaction of the first criteria. Considering that there is
substantial evidence of Russian troops presence and the Ukrainian Ministry of Defense
constantly provides statements regarding the number of Russian military forces and
equipment in Eastern Ukraine, | presume that if Ukraine prepares the evidence
thoroughly, the Court will have enough data to agree that the presence of Russian army
IS substantial.

The second criterion imposed by the Court is the support of the separatist entity.
In Ilascu the Court indicates that the Russian Federation has provided political,
financial, and military support in setting up and maintaining the separatist entity?4.

The Court emphasizes the following financial support from Russia to MRT:

The Court attaches particular importance to the financial support enjoyed by the “MRT”
by virtue of the following agreements it has concluded with the Russian Federation: the
agreement signed on 20 March 1998 between the Russian Federation and the
representative of the “MRT”, which provided for the division between the “MRT” and
the Russian Federation of part of the income from the sale of the ROG's equipment; the
agreement of 15 June 2001, which concerned joint work with a view to using armaments,
military technology, and ammunition; the Russian Federation's reduction by one hundred
million United States dollars of the debt owed to it by the “MRT”; and the supply of
Russian gas to Transdniestria on more advantageous financial terms than those given to
the rest of Moldova?*4,

2% Tlagcu and Others v. Moldova and Russia, supra note 2, §380
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Besides, the Court establishes the military support through the provision of troops and
military weapons and equipment, possessed by the Russian Federation, to MRT?%,
Finally, the Court indicates that Russia has provided political support to the separatist
entity through the political declarations, including the statements of the then Vice-
President of Russian Federation: “the 14th Army should act as a buffer between the
combatants so that the Transdniestrian people could obtain their independence and
their sovereignty and work in peace®*®” and that Russian Federation “recognized the
legitimacy of the entity created on the left bank of the Dniester?*”, as well as the
statement of the President of Russian Federation Yeltsin, who said: “Russia has lent,
is lending and will continue to lend its economic and political support to the
Transdniestrian region?#®”.

Concerning Eastern Ukraine, there is substantial evidence of financial support
of “DNR” and “LNR” by the Russian government. For instance, by October 2019
OSCE has reported 86™ humanitarian convoys entering Ukrainian territories®*. The
OSCE has also reported that Russian Border Guards do not allow the observers of
OSCE to be present during the inspection of the cargos in the convoys and that while
several trucks in the convoys are marked as “Humanitarian Aid”, the other are filled
with the cargo of undetermined aim?®°. While humanitarian convoys are usually not
regarded to be the financing of the separatist entities, European Union has declared that
the humanitarian convoys shall be internationally authorized, and thus those provided
by Russia infringe the sovereignty of Ukraine. This places these convoys into the
dimension of alleged financing the functioning of “DNR” and “LNR”. Besides, the
Security Service of Ukraine has claimed that it has collected intelligence data and

investigated that Russia is financing “DNR” and “LNR” by approximately a billion

25 Tlagcu and Others v. Moldova and Russia, supra note 2, § 57
2% Tlagcu and Others v. Moldova and Russia, supra note 2, § 75
247 Tlagcu and Others v. Moldova and Russia, supra note 2, § 137
28 Tlagcu and Others v. Moldova and Russia, supra note 2, § 138
29 OSCE Observer Mission at the Russian Checkpoints Gukovo and Donetsk (2019) Spot Report by OSCE Observer Mission: 86th Russian convoy
of 16 vehicles crossed into Ukraine and returned through the Donetsk Border Crossing Point. OSCE. Retrieved from: https://www.osce.org/observer-
mission-at-russian-checkpoints-gukovo-and-donetsk/436937
20 OSCE Special Monitoring Mission to Ukraine (2018) Latest from the OSCE Special Monitoring Mission to Ukraine (SMM), based on information
received as of 19:30, 24 May 2018. Retrieved from: https://www.osce.org/special-monitoring-mission-to-ukraine/382531
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Russian rubles per year?®!. Referring to the military support, it is worth reminding the
report of Wilfried Martens Centre that indicated the presence in the Eastern Ukraine of
weapons that could only be obtained from Russian military forces?®2. The same has
been established by the ARES report regarding the analysis of arms and munition of
the pro-Russian combatants®3. Finally, the representative of the US in the OSCE has
alleged that the “humanitarian convoys” from Russia actually contain weapons and
military equipment, since there i1s “the obvious link between previous such
“humanitarian convoys” and the surge in attacks and shelling in Donbas by Russian-
led forces®*”. As to the political support, Russia has not recognized the self-proclaimed
“DNR” and “LNR”, however, there are several statements that indicate that Russia is
lenient towards such recognition. For instance, V. Putin has stated during the live
interview on the Russian channel that Russia does not exclude the possibility of
recognizing the separatist entities>®. The Spokesman of the President of the Russian
Federation Peskov has stated that Moscow will continue to support the citizens of
Donbas since Russia and Ukraine do not significantly approach the “solution of the
conflict”?®, Besides, the political support may be established by the fact that in April
2019, V. Putin has issued a decree, by which the procedure of obtaining Russian
citizenship and passports for the residents of Eastern Ukraine has been simplified and
accelerated. Moreover, the fact of support of Eastern territories by Ukraine has been
an official claim and remedy asked for in the case of Ukraine v. Russia in the
International Court of Justice?’. Finally, the presence of support has been recognized
by NATO, since NATO-Ukraine Commission has urged Russia “(...) to cease all
political, financial and military support to militant groups and to stop intervening

%1 Mexen, H. (2020) Pocis mopoky dinancye "JIHP" ua 30 minbsapgis py6nis — CBY. Deutsche Welle. https:/www.dw.com/uk/pocis-mopoky-
dinancye-nup-Ha-30-MinbapaiB-py0iB-cOy/a-52052076

22 Cech, A. & Janda, J. (2015) Caught in the Act Proof of Russian Military Intervention in Ukraine.

23 ARES (2014) Research Report No.3 “Raising Red Flags: An Examination of Arms & Munitions in the Ongoing Conflict in Ukraine, 2014”. ARES
— Armament Research Services. Retrieved from: https://armamentresearch.com/ares-research-report-no-3-raising-red-flags-an-examination-of-arms-
munitions-in-the-ongoing-conflict-in-ukraine-2014/
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https://www.dw.com/uk/myTiH-He-BUKIIOYMB-MOYINBOCTI-BU3HAHHS-POCI€10-THP-i-JiHp/a-18391472
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militarily in the Donetsk and Luhansk regions and to withdraw troops, equipment, and
mercenaries from the territory of Ukraine®®”. I regard it to be feasible to admit that the
facts of support in Moldavian cases have a more official basis and Russia was more
open as to their support of MRT, even though denied involvement in the submissions
to the ECtHR. At the same time, it is also worth considering that the arguments
provided herein could only be obtained through open sources and media reports, while
the government, presenting the evidence in the Court may use the intelligence and
military data. Therefore, | believe that the provided evidence and arguments are
substantial enough, to recognize that the second criterion of the provision of the support
has also been recognized.

The criteria of exercise of public powers and the continuance of the occupation
were not applied in the test, since they are valid only for the situations of military

occupation. In Cyprus v. Turkey, the Court has stated that

having effective overall control over Northern Cyprus, [Turkey’s] responsibility cannot
be confined to the acts of its own soldiers or officials in Northern Cyprus but must also
be engaged by virtue of the acts of the local administration which survives by virtue of
Turkish military and other support?°.

Therefore, the establishment of direct control over the administration of powers is not
required to be established in the cases of effective control over territory exercised
through the support of the separatist entity. Thus, having established these facts, there
are factual and precedent grounds to allege that the Court may establish the loss of
control over territory by Ukraine and exercise of jurisdiction over the Eastern territories
by the Russian Federation. Besides, the loss of control of Ukraine has been obliquely
admitted by ECtHR in the case of Khlebik v. Ukraine, where the Court states that “case
file is no longer available as a result of hostilities in the areas the Government does not
control?®®. Further, it is worth reiterating that same as in the case of Crimea, if the
Court establishes Russian effective control over the territory, the positive obligations

of Ukraine again will be limited to the general measures to re-establish control over

28 NATO (2019) Statement of the NATO-Ukraine Commission Kyiv as of 31 October 2019.
29 Cyprus v. Turkey, supra note 91, § 88.
20 Klebik v. Ukraine, no. 2945/16, § 70, ECHR 2017. Retrieved from: https://hudoc.echr.coe.int/fre#{"itemid":["001-175656"]}
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the territory and use all the political and diplomatic leverage it owns to eliminate the
violation of human rights.

Though, there are doubts as to the prospects of the establishment of effective
control over Eastern territories by the Russian Federation due to reasons other than lack
of facts or evidence. | have previously indicated on the example of Kurdistan that
ECtHR has shown reluctance to admit the extraterritorial jurisdiction of the State in the
conflict, which has not been yet unilaterally assessed by the international community,
since the decision may become the political instruments. The researchers express the

same apprehensions as to the Eastern Ukraine territories, stipulating that

recognizing that Russia was in control of Eastern Ukraine would be highly controversial
and, although judgments should not be influenced by the potential responses of
contracting States, it would almost certainly result in a backlash against the Court, and
may even affect any peace talks aimed at finding a political settlement to the dispute?6?.

Considering the fact that I tend to share these fears, it is thus necessary to explore and
discuss other possible outcomes of potential cases regarding the jurisdiction over the
territory of Ukraine.

As discovered earlier in the first section, the alternative to territorial jurisdiction
Is personal jurisdiction, if there is an aim of establishing extraterritorial jurisdiction of
the Contracting Party. In the situation of Eastern territories, it is hard to imagine, other
options of the establishment by the Court both lack of jurisdiction of both countries,
due to the continuing policy of ECtHR regarding the unacceptability of the “vacuum”

of protection within the “legal space of the Convention?%?”

, as well as the jurisdiction
of Ukraine over the territories. Like the Isayeva case?®, analyzed earlier it may be
suggested that because of the unwillingness to establish Russia’s territorial jurisdiction
over Eastern territories, the Court may omit the analysis of effective control
prerequisites and jump to the jurisdiction of Ukraine. But again, as | have suggested
earlier, this jurisdiction may only arise within the actions of the State agents, e.g.

troops, acting on the Eastern territories, which is obvious. It is hard to imagine that

%1 Wallace, S. & Mallory, C. (2018). Applying the European Convention on Human Rights to the Conflict in Ukraine, 56
22 Al-Skeini and Others v. the United Kingdom, supra note 12, § 142.
23 |sayeva v. Russia, supra note 217
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giving all circumstances and Court practice the Court will bluntly suggest that Ukraine
still exercises jurisdiction over the territories of Eastern Ukraine, despite the numerous
international reports, obvious seizure of territories by “DNR” and “LNR” for over 7
years so far, the arguments provided in this subsection regarding the support of Russia
and the Khlebik decision. Besides, such establishment would be incompatible with the
repeated statement of the Court that the Convention possesses a special character of “a
constitutional instrument of European public order (ordre public) for the protection of
individual human beings and its role, as set out in Article 19 of the Convention “to
ensure the observance of the engagements undertaken by the High Contracting
Parties?®*”. Since Ukraine has no control over the territories, therefore neither judicial
nor law enforcement agencies of Ukraine are under the control of Ukrainian authorities,
it is practically impossible for Ukraine to satisfy the aim of Convention protection of
individuals. The suggestion from the Court that Ukraine shall exercise its jurisdiction
over the territories, would indirectly require Ukraine to take military actions, which is
far beyond the competence of the Court and also in violation of Minsk ceasefire
agreements.

Therefore, the alternative to Russia’s personal jurisdiction appears to be the
most viable one. S. Wallace and C. Mallory suggest in. their research that the Russian
Federation could be stipulated to exercise personal jurisdiction through the de facto
control over persons in three different cases, coherent with those, discussed in the first
section of this agreement: (1) through custody; (2) due to the location of the
individuals; (3) through instantaneous acts, in other words, through single acts.
Basically, all of these cases foresee that the extraterritorial jurisdiction arises by virtue
of the use of force by a State’s agents operating outside its territory?®®. While the
classification proposed by the researchers appears to be relevant to discuss possible
violations in the circumstances of Russian armed aggression, it appears to me that
integrating that high level of complication into the understanding of State agent's

jurisdiction will only facilitate more confusion as to the possible outcome of potential

264 Sargsyan v. Azerbaijan, supra note 208, §8§ 147
265 European Court of Human Rights & Council of Europe (2019). Guide on Article 1 of the European Convention on Human Rights, 14-15.
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cases, which is already rather unclear. A basic theoretical introduction into the
establishment of jurisdiction through the use of force has already been discussed in the
first section. Further, | would like to provide several examples of Court practice, on
when the use of force by State agents has caused extraterritorial jurisdiction with the
mere aim to generally illustrate the possible circumstances of cases that may be lodged
before Court and thus the expected outcome. It is also worth mentioning that personal
jurisdiction is very specific, and B. Miltner calls these cases to be “cherry-picking”

since the Court is “embracing a variety of circumstances?®”

without one particular
pattern. These cases are extremely focused on the circumstances of the infringement
of the alleged rights of a specific individual, rather than the general background of such
violation.

One of the key cases regarding the use of force is Ocalan v. Turkey. The case
concerned the applicant, who was the leader of the Kurdistan Working Party and has
been detained in Kenya. He was forced by the Kenyan Ministry of Foreign Affairs to
leave the country, which he reached during his multiple attempts to look for asylum
because he has not properly declared his identity when crossing the Kenyan border.
The applicant had been detained in Kenya. Kenyan officials have accompanied Mr.
Ocalan to Nairobi airport, stating that he had the free will to leave for any destination
of his choice. After arriving at the airport, he was, however, arrested by Turkish
officials in the international zone. The applicant has complained about the violation of
Article 5 (c) due to the multiple violations of his rights during the arrest and custody?®’.
The Court has been straightforward and established that “after being handed over to
the Turkish officials by the Kenyan officials, the applicant was effectively under
Turkish authority and therefore within the “jurisdiction” of that State for the purposes
of Article 1 of the Convention, even though in this instance Turkey exercised its
authority outside its territory?®®”. There are multiple cases of the political prisoners:

Ukrainian soldiers, commanders, volunteer battalion members, and other activists

2% Miltner, B. (2012) Revisiting Extraterritoriality after Al-Skeini: The ECHR and Its Lessons, 696-698
%7 Qcalan v. Turkey, supra note 92, §§ 12-46
28 Qcalan v. Turkey, supra note 92, § 91
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being arrested on the territory of Eastern uncontrolled territories and further detained
and held in custody in Russia?®. Thus, the Ocalan case may become of particular
Importance for these potential applications.

The other prominent case is the case of Al-Saadoon and Mufdhi v. the United
Kingdom. The applicants, Mr. Al-Saadoon and Mr. Mufdhi, both Iragi nationals, were
both suspected of killing two British servicemen in Al-Zubair, Iraq during the Iraq
invasion by US and UK forces in 2003. They were detained to a British-run facilities
in Irag, where they remained until their Court hearing?”®. The Court had to establish
whether the United Kingdom has exercised personal jurisdiction over the detainees.
The Court came to the positive conclusion that since the detention facilities were

established and further run by the British forces, acting as state agents of the UK and

given the total and exclusive de facto, and subsequently also de jure, control exercised by
the United Kingdom authorities over the premises in question, the individuals detained
there, including the applicants, were within the United Kingdom’s jurisdiction?’%,

Therefore, in this case, the Court has established personal jurisdiction through the fact
that the individuals were located on the premises under the control of the Contracting
Party, without establishing effective control over the specific territory. Again, as of
August 2020, the Security Service of Ukraine reports that 235 Ukrainian military
captives are detained in the uncontrolled Eastern territories of Ukraine?’2. Thus, the
establishment of Russian control over these premises may involve Russian personal
jurisdiction over these detainees.

Therefore, in my opinion, the main issue of the personal jurisdiction is not to
analyze the various factual circumstances of such cases and construe possible outcome,
but to find out, whether Russia may be responsible for the actions of the “DNR” and
“LNR” officials and combatants, since they are obviously not the State agents of
Russian Federation, in the general meaning. If the latter is not regarded by Court to be

Russian State agents, the situation of complete ambiguity will occur, since, as

29 pyceyrenka J1. (2018) Cnucox "nonituunux B's3nis Kpemnsa": sk Tyau notpamwisiors i mo ne aae? Deutsche Welle: https:/www.dw.com/uk/crimcok-
[0JIITHYHMX -BA3HIB-KPEMIIS-SIK-TY IU-[IOTPAILIAIOTh - i-1110-11€-/1a€/a-45156 122
210 Al-Saadoon and Mufdhi v. the United Kingdom (dec.), supra note 77, 8§ 2-26
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concluded earlier, Ukraine allegedly, may not be held to exercise jurisdiction over
these territories as well. The issue does not arise, where the Court will be able to
establish through the evidence that the violations of human rights have been performed
directly by the Russian troops and Russian government officials acting on the territory
of Ukraine. However, the huge amount of human rights violations in the Eastern
territories is performed by pro-Russian separatist combatants. Besides, there are many
civilians conducting their normal lives on these territories, and their rights, for instance,
right to peaceful enjoyment of property, right to a fair trial, right to the freedom of
thought, conscience and religion, and other rights protected by the Convention and
Protocols thereto may be violated. “DNR” and “LNR” act officially as independent
entities and have their own administrative structure of state bodies, the judicial system,
and law enforcement. Therefore, to establish that Russia may exercise personal
jurisdiction over the individuals in these cases, it needs to be established that Russia
has the control over the “authorities” and combatants of “DNR” and “LNR” and they
are acting under the guidance and command of Russian authorities.

While ECtHR has not previously considered any such issues with similar
circumstances, the practice that may be found applicable has been created by the
International Court of Justice (ICJ). ICJ has considered the issues of responsibility of
the State for the actions of non-state actors in several cases, including the case of
Nicaragua v. the United States of America, concerning the armed intervention of US
into Nicaragua?”®, the case of Bosnia and Herzegovina v. Serbia, and Montenegro,
regarding the events of the massacre Srebrenica?’* and the case of Georgia v. Russia,
regarding the events in South Ossetia and Abkhazia?”®. Through these cases, ICJ has

established a rather persistent approach on “the responsibility for the acts of what are

28 Nicaragua v. United States of America. Case concerning Military and Paramilitary Activities in and Against Nicaragua. Jurisdiction Of The Court
And Admissibility Of The Application. International Court of Justice. Judgment of 26 November 1984. Retrieved from: https://www.icj-
cij.org/en/case/70/judgments
214 Bosnia and Herzegovina v. Serbia and Montenegro. Application of the Convention on the Prevention and Punishment of the Crime of Genocide.
Preliminary Objections. International Court of Justice. Judgment of 11 July 1996https://www.icj-cij.org/en/case/91/judgments
25 Georgia v. Russian Federation. Application of the International Convention on the Elimination of All Forms of Racial Discrimination. Preliminary
Objections. International Court of Justice. Judgment of 1 April 2011. Retrieved from: https://www.icj-cij.ora/public/files/case-related/140/140-
20110401-JUD-01-00-EN.pdf
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prima facie non-state actors?’®”. ICJ uses two tests through which the responsibility of
the State for non-state actors may be established: (a) the complete control or complete
dependence test, established through the Nicaragua case; and (b) the overall control
test established through the Tadic case of the International Criminal Court for the
former Yugoslavia (ICTY)?",

In Nicaragua case 1CJ has stated that there are two groups of non-state actors,
whose actions may be attributable to the state: (a) those totally dependent on the foreign
state — paid, equipped, generally supported by, and operating according to the planning
and direction of organs of that state, whose actions are undoubtedly attributable to the
state; and (b) persons who, although paid, financed and equipped by a foreign state,
nonetheless retained a degree of independence of that state?’®. In Nicaragua's case, the
second group consisted of the Nicaraguan rebels, in other words — separatists. The test
for the actions of these rebels to be attributable to the US was that the US would bear
effective control over these rebels and should have “directed or enforced the
perpetration of the acts contrary to human rights and humanitarian law?”®’. The
researchers explain that it shall mean that the State should issue directions to the non-
state actors on specific operations and completely, control, command, and guide them
while these operations are performed?. The test is regarded to be rather strict, because,
as the ICJ states, to ““(...) equate persons or entities with State organs when they do not
have that status under internal law must be exceptional, for it requires proof of a
particularly great degree of State control over them?”. The U.S. was not regarded to
be liable for the actions of the state actors under the complete control test, even though

ICJ has established that the U.S. has trained, armed, equipped, financed, supplied, or

26 Milanovi¢, M. (2009). State Responsibility for Acts of Non-state Actors: A Comment on Griebel and Pliicken. Leiden Journal of International Law,
22(2), 2. Retrieved from: https://www-cambridge-org.eur.idm.oclc.org/core/journals/leiden-journal-of-international-law/article/state-responsibility-
for-acts-of-nonstate-actors-a-comment-on-griebel-and-plucken/4F3C1A1A17DDC686A8A30EF553E76188

7 Tadi¢ (IT-94-1), United Nations. International Criminal Tribunal for the former Yugoslavia. 15 July 1999. Retrieved from:
https://www.icty.org/en/case/tadic

218 Cassese, A. (2007). The Nicaragua and Tadic Tests Revisited in Light of the 1CJ Judgment on Genocide in Bosnia. European Journal of International
Law. 18, 652. Retrieved from:
https://www.researchgate.net/publication/31069541_The Nicaragua_and_Tadic_Tests_Revisited in_Light_of the ICJ Judgment on_Genocide in
Bosnia

2% Cassese, A. (2007). The Nicaragua and Tadic Tests Revisited in Light of the 1CJ Judgment on Genocide in Bosnia, 653

0 Alvarez Ortega, E. (2015) The attribution of international responsibility to a State for conduct of private individuals within the territory of another
State. InDret. Revista Para El Analisis Del Derecho, 10-11. Retrieved from: https://indret.com/wp-content/themes/indret/pdf/1116_es.pdf
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otherwise encouraged, supported, and aided the Nicaraguan rebels?®2, Therefore, it is
considered that for the complete control test to be satisfied, the non-state actors should
practically perform the functions of and be in the subordination equal to the status of a
state body, despite not bearing such status by law?23,

In the Tadic case, ICTY has established the other degree of control over actions
by organized and hierarchically structured groups, such as military or paramilitary
units. ICTY has indicated that in the case of the control over the group, the fact of the
general control over the group is sufficient, and specific instructions command is not
required to establish the “overall” control of the state and attribute the actions of these
groups to it. A. Cassese, analyses that if a state supports a hierarchically organized
group, a military or paramilitary unit “financially, logistically, organizationally and, in
addition, coordinates its military actions or takes part in such coordination or planning”
this substantially implies that “the state normally has a say in, as well as an impact on,
the planning or organization of the group’s activities?®*”. The researcher also states that
even if the performance of the exact actions has not been ordered and commanded by
the state, it still shall bear responsibility for any activity of the group due to the nature
of the state’s influence over the group?®.

While the first test appears to be too constraining for ECtHR to apply it to the
territories of Eastern Ukraine, due to the fact that the self-proclaimed entities officially
do possess relevant autonomy through their own administration bodies, law
enforcement, judiciary, and army, the second one seems to have a great potential for
implementation. “DNR” and “LNR” are undoubtedly hierarchically structured groups
with the whole system of administrative units. The financial and logistical support of
Russia through convoys and financing of “DNR” and “LNR” has already been
described in this section. The organizational support shall mean that Russia has been
involved in the establishment of separatist entities. There is evidence of the presence

of Russian combatants during the early actions of pro-Russian separatists in spring

282 Cassese, A. (2007). The Nicaragua and Tadic Tests Revisited in Light of the 1CJ Judgment on Genocide in Bosnia, 652
28 Milanovi¢, M. (2009). State Responsibility for Acts of Non-state Actors: A Comment on Griebel and Pliicken,11
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2014 when occupying the building of Ukrainian state bodies?®. Besides, when “DNR”
have proclaimed “independence” they have addressed V. Putin with the request to
provide them support?®’. There are also multiple statements of analytics and experts,
for instance of the former U.S. Special Representative for Ukraine K. Volker, who
states that “DNR” and “LNR” were created by the Russian Federation to conceive
Russia’s role in the aggression in the East of Ukraine?®®, There are also statements by
Ukrainian Helsinki Human Rights Union that indicate the coordination of military

operations of separatist combatants by Russia, in particular:

According to data obtained from interrogations of captured Russian servicemen and
information from open sources, it is known that the separatist units, their organization,
command, and operations are under the control of Russian military personnel?°.

All of this considered, provided that the government of Ukraine, having the
much more extensive arsenal of tools, including intelligence agencies and military data,
will be able to present the Court with sufficient evidence of Russian support and
coordination of functioning of “DNR” and “LNR” and their military units, it may be
consequently resolved that through the application of the “overall control” test, Russia
is responsible for all the actions of “DNR” and “LNR” as non-state actors, including
the actions of their administration, judiciary, and combatants. Thus, the state officials
and combatants of “DNR” and “LNR” will be regarded to be the State agents for the
establishment of personal extraterritorial jurisdiction over individuals by ECtHR. It is,
however, worth mentioning that even though ECtHR has previously referred to the
practice of ICJ in its deliberations®®, these tests were never previously applied, and

therefore there is no Court’s practice to support these conclusions.

26 ygpainceka mnpasma (2014) Ha Jlomewumni "seneni domopiuku" 3axomwaum me 2 Biamiiku MBC — oueBmmmi. Pexum gocTymy:
https://www.pravda.com.ua/news/2014/04/12/7022194/
B Yipainceka mnpasaa (2014) JloHelbki cemapaTHCTH OTPOXKYIOTh, IO MOMpOCATH IlyTiHa BBeCTH Bifickka. PexuM  HOCTyMy:
https://www.pravda.com.ua/news/2014/04/7/7021602/
28 Inopmariiine arentcto Yuian (2018) Bonxep: cosnannsie PO «JIHP» u «JIHP» nomKHBI GBITh JUKBUAMPOBAHBI - OHH HE COOTBETCTBYIOT
Koncruryuun Ykpannsl. Pexxnm nocrymy: https://www.unian.net/politics/10029470-volker-sozdannye-rf-dnr-i-Inr-dolzhny-byt-likvidirovany-oni-ne-
sootvetstvuyut-konstitucii-ukrainy-video.html
29 I"ap6ap, O.; Konomnkin, A.; Kopenskos O.; Mosuan O.; 3a pen. ITapmiuenxo O.; Maprunenxo O. (2018) 36poiinuit kondikT B Ykpaini: Bilicbkoa
MiATPUMKA He3aKOHHUX 30poitHuxX dopmyBanb «JHP» Ta « THP» 3 6oxy Pociiicskoi @eneparii. Ykpainceka ['enbcincbka ciinka 3 npas moauny, 10.
Pexxum moctymy: https://helsinki.org.ua/wp-content/uploads/2018/05/New.pdf
20 gee  for example: Hassan v. The  United Kingdom, no. 29750/09, ECHR  2014. Retrieved  from:
https://hudoc.echr.coe.int/eng#{"tabview":["document"],"itemid":["001-146501"T}
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Thus, on the one hand, there are all prerequisites for ECtHR to stipulate that
Russia exercises effective control over the territories of Eastern Ukraine, regarding
which Ukraine has lost its control. Still, there are certain apprehensions that such a
decision would be of strong political influence and, therefore, such resolution of the
potential cases in the nearest future does not appear to be inherent to the policy of
ECtHR. On the other hand, the only other viable option for the Court to omit
admittance of the “vacuum” of Convention’s protection on the territory of Europe, is
to establish Russian personal jurisdiction over individuals in each case. For the Court
to be able to do so, it should examine, where the actions of non-state actors — pro-
Russian separatists, “DNR” and “LNR” may be attributable to Russia. Whereas there
Is the applicable practice of ICJ, ECtHR has never examined such issues before and
the deliberation of the case through the completely new lenses does not allow to make
any predictions as to the outcome with certainty. Consequently, | should frankly admit
that the establishment of the jurisdiction in potential cases regarding Eastern territories
of Ukraine appears to be extremely unclear. The ECtHR seems to be standing before
the difficult choice of politically influential decision, “vacuum” in the Convention’s
protection and the new challenge of the completely different interpretation of personal
jurisdiction of individuals.

Hence, the common conclusions upon the analysis set forth in the second
section of this research allow to state with a great level of certainty, that the multitude
of political, social and diplomatic factors are actually the main distinguishing basis
between the level of certainty as to the potential outcomes of the cases regarding the
Crimea and Eastern territories. Whereas the large amount of statements and general
consensus of the international community as to the status of “occupies and illegally
annexed” Crimea lead to the rather likely unambiguous outcome of the establishment
of Russian extraterritorial jurisdiction over Crimea through the exercises effective
control over the territory, the lack of definite attitude of the international community
towards involvement of Russia in the events in the Eastern territories of Ukraine bars

me from the conclusions of close certainty regarding the latter potential cases.
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SECTION II1.

STRATEGY FOR PROTECTION OF THE INTERESTS IN THE
POTENTIAL ECTHR CASES CONCERNING THE VIOLATIONS OF
HUMAN RIGHTS ON THE OCCUPIED AND UNCONTROLLED
TERRITORIES OF UKRAINE

3.1. Strategy for protection of the interests of the state of Ukraine in the

potential ECtHR cases

Having analyzed the ECtHR practice and correlated it with the factual
circumstances of the Crimean occupation and Russian armed aggression against
Ukraine in the East of Ukraine, | have come up with a few proposals that may appear
useful for Ukraine in terms of the potential cases brought in connection with these
actions. First and foremost, as the famous quote of B. Franklin says: “An ounce of
prevention is worth a pound of cure?®'”. Obviously enough, the state does not lose the
case in ECtHR if it does not violate the Articles of Convention and does not infringe
human rights. However, in the context of jurisdiction exercising, as it was concluded
in the second section of this research, Ukraine allegedly may only exercise limited
jurisdiction over both Crimea and Eastern territories. Ukraine may exercise personal
jurisdiction for the actions committed by Ukraine’s state agents and, in any case,
Ukraine carries minimal positive obligations with regard to these territories, which
include the general measures to re-establish control over the territory and use all the
political and diplomatic leverage it owns to eliminate the violation of human rights. In
the latter case, shall these obligations be properly performed by the Ukrainian
government, even if Ukraine will stand before ECtHR as the responding state, the
Court, allegedly, will not hold Ukraine liable for the violations. Pursuant to the

conclusions of subsection 1.1. on the basis of Ilascu case, the positive obligations may

21 University of Cambridge Research (2012) Ounce of prevention, pound of cure. Cambridge University. Retrieved from:
https://www.cam.ac.uk/research/news/ounce-of-prevention-pound-of-cure
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be divided into two categories. | will further analyze whether the actions of the
Ukrainian government are sufficient to satisfy all of them.

The first group consists of the “general measures to re-establish control over
the territory”. To begin with, within these measures Ukraine shall omit any actions that
would express support to the separatist regime, whilst collaborating with the separatists
in the fields like security, air traffic control, telephone links and sport, is not regarded
to constitute support if it is aimed at securing proper living conditions of the civilians
living on the territory. Ukraine has never supported any actions of separatists, never
recognized the validity of the actions performed by them or the self-proclaimed “DNR”
and “LNR”, as well as Ukraine has never recognized the validity of the referendum in
Crimea and the Constitutional Court has declared it to be void?®?. There are multiple
statements of the Presidents of Ukraine?®, Ministers?®* and other officials, which
confirm the rhetoric of non-recognition of neither the regime of “DNR” and “LNR”
nor the illegal annexation of Crimea. Mainly, the negotiations about any actions on
Eastern territories are conducted through the peace negotiations by the Trilateral
Contact Group on Ukraine which is observed by the OSCE and the aim of which is to
find a diplomatic resolution of the war. Ukrainian officials state that these negotiations
do not mean any recognition of the separatist regime?® and thus, it may be concluded
that Ukraine maintains its rhetoric of non-recognition. With regard to Crimea, it has
been taken off the table in any negotiations and the position of Ukraine, together with
the international community regarding the illegality of Crimea annexation has not
changed since 2014%°®. The other points of tangency between the Ukrainian

government and the officials of the “Republic of Crimea” or “DNR” and “LNR”

22 Pimenns Koncruryniiinoro Cyny Ykpainu y cripaBi 3a KOHCTUTYHilHUMHU TOIaHHSAMH BUKOHYIoUoro 060B’si3ku IlpesunenTa Ykpainu, I'onosu
BepxoBaoi Pamm VYkpainm Ta VYmoBHoBaxkeHoro BepxoBHoi Pamn Vkpainm 3 npaB mommHu moxo BiamosigHocti KoHeruTymii Vkpainu
(xoucruryuiitnocrti) IlocranoBu Bepxosnoi Pagu ABronomHuoi Pecy6aiku Kpum ,,ITpo npoBeeHHs 3araibHOKPUMCBKOTo pedepeHaymy
(cnpaBa 1po mpoBeneHHs MicueBoro pedepeHayMy B AproHoMHiH Pecry6Omini Kpum) Bin 14 Gepesnst 2014 poxy. Konctutyniiinuit Cyn Ykpainn.
Cnpasa Ne 1-13/2014. Pexxum moctymy: https://zakon.rada.gov.ua/laws/show/v002p710-14#Text
2% GSee for example: BBC News. VYkpaima. (2014) Ilopomenko ckiaukae PHBO wuepes "uGopn" ma J[onbaci. Pexum moctymy:
https://www.bbc.com/ukrainian/politics/2014/11/141103_poroshenko_rnbo_donbas_law_zsh and Iadopmamiitne arentco Vuian (2019) 3enencokuii
ny6uiuno Bu3HaB PD arpecopom. Pexum nocrymy: https://www.unian.ua/politics/10560675-zelenskiy-publichno-viznav-rf-agresorom.html
24 See for example: Vkpaincbka Ilpasna. (2016) VYkpaima ue Busmae nigepis "JIHP" i JIHP" — Knimkin. Pexum mocrymy:
https://www.pravda.com.ua/news/2016/07/6/7113872/
2 Dickinson P. (2020) Ukraine agrees to dialogue with Russian-led republics. Atlantic Council. Retrieved from:
https://www.atlanticcouncil.org/blogs/ukrainealert/ukraine-agrees-to-dialogue-with-russian-led-republics/
26 ykpainceka Ilpasna (2020) 3eneHchbkuil TIPONOHYE TIOBEPHYTM NuTaHHS KpuMy Ha mopsjaok jeHHud. Pexum nocrymy:
https://www.pravda.com.ua/news/2020/06/12/7255473/
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include the release of prisoners and captives, provision of water and other
communications to Crimea, payment of social benefits on the Eastern territories and
other similar issues of the living conditions of civilians. The exchange of prisoners and
captives that has been conducted several terms is aimed at securing life and avoid
tortures of Ukrainian soldiers and activists. It is also a longstanding practice in
international humanitarian law that does not imply any recognition or support?®’. As to
the payment of social benefits and facilitation of water supply, even though they induce
huge political debate?®®, these issues stay within the recognized by the Court actions of
limited nature?® that are aimed not on the support of the regime but the humanitarian
aid of Ukrainian citizens, living on these territories. The general vector of policy and
actions of the Ukrainian government concerning Crimea and East is rather
straightforward and stable, thus, in my opinion, the Court shall not have any doubts as
to the satisfaction of this group of obligations.

Also, within the first group, Ukraine shall perform acts aimed at re-establishing
control over the disputed territory. These actions do not consist of the requirement to
declare war. In the Moldavian conflict situation, in which the military power of
Moldova has not been sufficient to conquer the territories back, ECtHR has evaluated
the actions of Moldova and considered the following be sufficient: (a) bring criminal
proceedings against separatist government officials; (b) international declaration of the
intention to re-establish control; (c) diplomatic steps to involve third states into the
negotiations; (d) visible rhetoric that asserts the sovereignty of the occupied state over
the occupied territories. Ukraine has definitely put a lot of military effort in the first
place to control the situation both in Crimea and in the Eastern territories, which were
described in subsection 1.3. Considering that these efforts appeared to be not sufficient
to return the territories under the control of the Ukrainian government, and considering
that there is little doubt ECtHR will even try to evaluate the efficiency of military

actions within ATO or JFO since it is absolutely outside of the Courts authority and

7y nosenxo A. (2020) XpoHoJtoris 06Minis momorenumu: 2014-2020 pp. IIpaBosaxucha koaninis CrpaseiuBicTs 3apaau Mupy Ha JJonbaci. Pexum
nocrymy: https://jfp.org.ua/blog/blog/blog_articles/58

28 ykpindopm. (2020) Boma B Kpum: BuXiZ 3 TryMaHiTapHoi KaTtacTpodu uM 3aHypeHHS B MOJIOH OKynamii?. Pexum mocTymy:
https://www.ukrinform.ua/rubric-crimea/3124927-voda-v-krim-vihid-z-gumanitarnoi-katastrofi-ci-zanurenna-v-polon-okupacii.html
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practice, it appears to be valid to suggest that the situations of Moldavian government
and the government of Ukraine are pretty similar. Hence, if Ukraine takes the measures,
analogous to those of Moldova, we may presume that the obligation will be regarded
fulfilled. Several combatants and officials of the separatist regime have been arrested
by Ukrainian authorities, for instance, the Head of the Election Commission, who has
organized the “referendum” in “DNR” Roman Lyagin. However, criminal proceedings
are still pending and the media suggest that the case hearings are being purposely
delayed®®. There is also a case against the vice Attorney General of “DNR”3%! and the
Attorney General of “DNR”3%2 put the criminal proceedings are pending as well. These
separatists, however, have not been detained since they are either on the territories of
“DNR” or in Russia and thus Ukrainian law enforcement bodies cannot capture them.
Still, the initiation of these cases by the General Attorney’s Office of Ukraine indicates
that the separatist officials will be brought to trial if and when they are captured.
Ukraine has declared its policy of Crimea deoccupation and return of Eastern territories
under the control of Ukraine multiple times, for instance through the statements of
President®®® or through cooperation with European countries and international
organizations to develop a plan of actions with their help***. Besides, the international
community is involved in the negotiations in a whole range of ways and measures:
diplomatic by, for instance, conduction of G7 summit, instead of G83%; individual
restrictive measures over some involved individuals; economic sanctions®®. There is a
whole compilation of statements and reactions to Russian aggression by the
international organizations and numerous states individually, which were scarcely

described before. All things considered, | believe that it may be stated that the

3% panio Co6ona (2020) 1o BinGysaeThes y chpasi Goifosrka Pomana JIarina, IKOro 3BMHYBavylOTh B OpraHisaiii kartissi. Jlon6ac Peanii. Pesxum
nocryiry: https://www.radiosvoboda.org/a/30646914.html
301 ykpainceka [pasaa (2016) Illo BinbysaeThest y crpasi 6oitoprka Pomana Jlsrina, IKOro 3BMHYBadyIOTh B OpraHisarlii KaTiBHi. Pexum mpocTymy:
https://www.pravda.com.ua/news/2016/08/1/7116533/
%2 Ecnpeco  (2014) TITIY  nopymmna  chpasy — mpoTd  "rermpokypopa'  JIHP. Espreso.tv. Pexum  jgocTymy:
https://espreso.tv/news/2014/06/11/hpu_porushyla_spravu_proty_henprokurora_dnr
803 Jlira. Hosumm (2017) VYkpaima crnoBHeHa pimydocTi mnosepHyTH Kpum wmupHo — Ilopomenko. Pexum moctymy: https://ua-
news.liga.net/politics/news/ukra_na_spovnena_r_shuchost_povernuti_krim_mirno_poroshenko
304 See for example: Vipindopm (2019) npununenns siiinu ta nosepuenns Kpumy — 3enencokuit. Pesxum gocrymy: https://www.ukrinform.ua/rubric-
crimea/2770846-Kiiv-i-varsava-skoordinuvali-kroki-dla-pripinenna-vijni-ta-povernenna-krimu-zelenskij.html
305 G7 The Hague declaration asof 24 March 2014. European Council. The President. The Hague, 24 March 2014. EUCO 73/14. Retrieved from:
http://www.g7.utoronto.ca/summit/2014brussels/hague-declaration.pdf
%06 Council of the European Union. (2020) EU restrictive measures in response to the crisis in Ukraine. Policies. Sanctions: how and hen the EU adopts
restrictive measures. Retrieved from: https://www.consilium.europa.eu/en/policies/sanctions/ukraine-crisis/#
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involvement of the international community into the conflict and negotiations together
with a rather stable and one-sided policy of Ukraine of non-recognition of annexation
suggest that Ukraine has put a lot of effort in order to satisfy its first positive obligation
of general diplomatic measures.

The second group of obligations, as it was discovered, is focused on the
circumstances of the exact case and the applicant’s well-being, meaning that the state
has to use all political and diplomatic measures in the attempt to eliminate the particular
violation or aid the situation, by, for example, sending doctors to the applicant or
provide the family of the applicant with financial aid. The other measures proposed by
the Court include addressing the international community and the separatist entity to
stop the violations, quashing the verdict and sentence imposed by the illegitimate
Courts of the separatist entity, declaring amnesty, etc. The obvious illustrative situation
Is the policy of aiding captives and prisoners illegally held in Russian prisons or
detained on the territory of “DNR” and “LNR”. Ukraine has led a pretty active and
broad policy of aiding the families of the military captives, including payments to the
families of the navy sailors that were captured by Russian forces®®’. Also, in the
situations of N. Savchenko and O. Sentsov Ukraine has provided a lot of attention, so
that the international community was aware of their illegal detention. For instance,
Thorbjorn Jagland, secretary-general of the Council of Europe has made a statement,
urging Russia to free Oleg Sentsov3®. Ministry of Foreign Affairs regularly addresses
Russia with demands to free political prisoners3®. Also, during the captivity of N.
Savchenko, Ukraine has constantly made official appeals to Russian authorities to
allow the doctors from the Ukrainian side to observe the detainee®'?. Thus, these actions
of the Ukrainian government indicate that in general Ukraine has a stable policy of
helping those, whose rights are violated, and whom Ukraine cannot help directly due

to the lack of control. Besides, the other argument in favor of the fulfillment of this

%7 Cnoso i [lino. Amamitmummii mopran  (2019) Y MinTOT mHasanm cymy BHIIaT CiM'AM  HOJNITB'S3HIB. PeXHM JOCTYTy:
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308 RadioFreeEurope. RadioLiberty. (2018) Council Of Europe Calls On Russia To Free Ukrainian Filmmaker Sentsov. Retrieved from:
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obligation by Ukraine is the Khlebik case. In the case, the applicant complained about
the examination of his appeal, since his case file was in Luhansk, which was not under
the control of the Ukrainian government3!!. The Court agreed that the area was out of
the government’s control and thus found no violation. But the Court has also paid
separate attention to the fact that the government indeed tried to remedy the situation
by involving police to perform investigation regarding the requested files and
addressing the International Committee of the Red Cross, which operated in both the
Government-controlled and the non-Government-controlled areas, in facilitating the
transfer of files from the Court of Appeal’s building in Luhansk. Therefore, in my
opinion, the measures of a similar nature may also be regarded as those satisfying the
obligation to use all diplomatic and political measured to aid or eliminate the violation.

To conclude, I believe that if Ukraine continues to consistently and proactively
uphold the positive obligations, as described herein, there are great chances that if the
application will be lodged against only Ukraine or both Russia and Ukraine, the Court
will find no violations of the limited positive obligations by Ukraine. This will also
create a positive image of Ukraine in the international arena and serve as the basis for
the further practice of the Court in similar cases.

As | have stated before, Ukraine may also exercise personal jurisdiction for the
actions committed by its State agents. In my opinion, the only proposed action for the
Ukrainian government in these circumstances is to remedy the long-lasting situation of
Ukraine of complete ignorance and lack of proper investigation of the violations
committed by law enforcement agencies and other state authorities. ECtHR has
reviewed a multitude of cases regarding lack of proper investigation of police ill-
treatment against Ukraine, and in the case of Kaverzin v. Ukraine, the Court has
specifically noted that the issue is systematic and that the “(...) lack of any meaningful
efforts on the part of the authorities in this regard perpetuates a climate of virtually

total impunity for such acts®!?”. Thus, if the situation continues and extends to no

311 Klebik v. Ukraine, supra note 254, §§ 8-21
812 Kaverzin v. Ukraine, no. 23893/03, § 178, ECHR 2012. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-110895
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effective investigation of the wrongful acts of the military this will cause another mass
wave of judgments against Ukraine.

Finally, it is worth establishing Ukraine’s role in submitting evidence to the
Court to prove the jurisdiction of Russia. If we consider the finding of the Court that
Russia exercises effective control over the territory of Crimean Peninsula and/or
Eastern territories of Ukraine, Ukraine should submit evidence to prove the satisfaction
of the criteria of the test. The government should not only pay attention to the evidence
collected by Ukrainian authorities personally but also facilitate, involve, and endorse
the functioning, operation, and presence of diverse international organization’s
representatives in the areas, since, as seen from ECtHR practice, the Court values their
reports and conclusions as evidence of high persuasiveness.

However, in continuation of my suggestion as to the possible application of ICJ
practice in order for the Court to conclude that the “DNR” and “LNR” are hierarchical
organizations acting as the State agents of Russia, | suggest that the Ukrainian
government should analyze the case of Georgia v. Russia®*® heard and decided by ICJ.
The circumstances of the case are in many ways similar to those of Russian armed
aggression in the East of Ukraine. The application in the case was filed by Georgia on
August 12, 2008, after the invasion by the Russian military of South Ossetia. Georgia
has accused Russia of breaching the International Convention on the Elimination of
All Forms of Racial Discrimination since over a twenty-year period Russia has
murdered and displaced thousands of ethnic Georgians. Russia has stated that Russian
troops do not exercise control over South Ossetia and also that it is not responsible for
the actions of Ossetian separatist groups. The case was dismissed on the basis that
Georgia has not adhered to the obligation of first attempting to negotiate with Russia
and only if the latter would be unsuccessful — take the case to 1CJ®“. Even though ICJ
did not really deliberate on the merits of the case, it nevertheless evaluated some of the

evidence provided by the Georgian government, regarding the fact Russia has been

%13 Georgia v. Russian Federation, supra note 269.
314 Georgia v. Russian Federation, supra note 269, § 187
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supporting and aiding Ossetian separatists. For instance, the Court evaluates the letter

of the Georgian president, where he requested a meeting of the Security Council:

The letter began with a reference to the “savage massacre of the civilian population”. (...)
He [Georgian president] expected the Council to use its authority “to coerce Abkhaz
leaders to cease their abominable violations of human dignity and the heartless slaughter
of these persecuted ethnic Georgians”, and expressed the hope that the Council would
instruct all United Nations members to desist in their support of Abkhaz separatists3!°.

The ICJ further indicates that the only reference to the Russian Federation was to the
fact that the Gudauta side was “equipped with state-of-the-art weapons, currently at the
disposal of the Russian military forces®'®”. The ICJ thus concludes that “the letter
emphasized the responsibility of Abkhaz separatists, the Court does not consider that
the letter makes a relevant claim against the Russian Federation®”. The ICJ also

reviewed this statement of Georgian Parliament:

[t]he Russian peacekeeping forces, deployed in the region under the auspices of the
Commonwealth of Independent States [Russian peacekeeping forces], did nothing to
confront the actions of the Abkhaz side. Instead, in a number of cases, they assisted
separatists in conducting punitive operations against the peaceful population3:,

The ICJ stated that the statement did not include any evidence against Russian forces,
and the letter only suggested that the Peacekeeping forces were present during the
massacre, but that they supported and participated in it. In general, the Court has
evaluated a large amount of these statements and has finally concluded that “(...) so
far as the subject-matter of each document or statement is concerned, it complains of
actions by the Abkhaz authorities, often referred to as “separatists”, rather than by the
Russian Federation®®”. This conclusion of the ICJ, in my opinion, shall bring to the
Ukrainian government’s attention the following deductions. First that the evidence
submitted may not be oblique, they shall contain details and facts in order to be
persuasive and relevant. Second that the statements of national authorities are
evaluated by the Court, so the authorities shall make them regularly and publicly,

providing the society not only with generic posh statements but also facts and data.

%15 Georgia v. Russian Federation, supra note 269, § 57
%16 Georgia v. Russian Federation, supra note 269, § 57
317 Georgia v. Russian Federation, supra note 269, § 57
%18 Georgia v. Russian Federation, supra note 269, § 61
319 Georgia v. Russian Federation, supra note 269, § 63
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Third that allegedly, presence of any international organization’s statements and
resolutions would add credibility to the submitted evidence, thus, again, Ukraine shall,
by all means, endorse such involvement. It is also worth noting that Georgia has also
brought a claim against Russia in ECtHR and the Court has found Russia in violation
of the Convention. However, in the case of Georgia v. Russia (I) the Court did not
examine the acts of Ossetian separatists and their attribution to Russia, but rather
argumentized its decision on the basis of direct orders and resolution of the Russian
Federation that caused the Russian military forces, which are Russia’s state agents, to
perform violations and ethnic cleansings of Georgians®2°.

In summary, the proposed actions for the state of Ukraine include: (a) further
proper performance of the positive obligations regarding both Crimea and Eastern
territories through the general diplomatic and political measures, consistent non-
recognition policy of the consequences of Russian aggression and criminal persecution
of the representatives of the separatist regime, as well as through aiding and assisting
exact applicants to the maximum possible extent to eliminate or mitigate the
consequences of violations; (b) proper investigation of the cases regarding the ill-
treatment and other violations committed by the State agents of Ukraine, in particular
police and army; (c) present, collect and proactively facilitate valid evidence of Russian
control over “DNR” and “LNR” through the political statements with specific facts and
involvement of international organizations to have the testimonies approving the

credibility of these statements.

3.2. Strategy for protection of the interests of potential applicants to

ECtHR, whose rights have been violated on the occupied and uncontrolled

territories of Ukraine

First and foremost, the factor allowing the applicant to receive at least a
theoretical chance of success in ECtHR is to lodge an admissible application. The list

of the admissibility criteria is pretty extensive®?, however, in the specific instance of

320 Georgia v. Russia (1), supra note 167, § 178
321 European Court of Human Rights & Council of Europe (2020). Practical Guide on Admissibility Criteria.
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extra territorial jurisdiction several of them stand out, and, in my opinion, their
fulfillment shall be purposely tailored.

First, throughout the whole research | have been discussing, whether
jurisdiction is exercised by Russia, Ukraine or both, and therefore, | believe it is worth
proposing the potential applicants on the State(s) against which the application is
directed. It is wort emphasizing that ECtHR does not have the institute of replacement
of improper defendant, inherent for civil law proceedings. Therefore, if the defendant
State, chose in the application by the applicant, does not exercise jurisdiction over the
territory or personal jurisdiction, the application is considered incompatible ratione loci
and/or ratione personae and declared inadmissible3?2. Following my conclusions in the
subsection 2.1., | regard that if would be sufficient for the applicant to lodge the
application against Russian Federation exclusively, unless the applicant has the
reasonable evidence to prove that the violation occurred due to the actions of the State
agents of Ukraine. In the latter case, the application shall be filed against Ukraine, and,
allegedly also against Russia, since if Russian effective control over the territory is
established by court, Russia may still bear some obligations regarding, for instance,
investigation of the violation or facilitation thereof by providing access to evidence or
coordination of actions of law enforcement agencies. Such an imposition of obligation,
also called as duty to cooperate®?3, was developed by the Court practice and most
recently formulated in the case of case of Gizelyurtlu and Others v. Cyprus and Turkey.
The case concerns the murder of the three Turkish Cypriot individuals, residing in the
territory of Republic of Cyprus. After the Republic of Cyprus conducted its
investigation, several suspects have been identified, however, even though at some
point they were located at the territory under control of Cyprus, they have managed to
flee to TRNC. There was lack of cooperation between two countries and therefore the
evidence, incriminating these suspects and the suspects could not be connected and

brought to trial by neither TRNC nor Cyprus police. The relatives of the deceased have

322 Mozer v. the Republic of Moldova and Russia, no 11138/10, § 79, ECHR 2016. Retrieved from: http://hudoc.echr.coe.int/eng?i=001-161055
323 Zamboni, M. (2019) Romeo Castafio v Belgium and the Duty to Cooperate under the ECHR. EJII:Talk! Blog of the European Journal of International
Law. Retrieved from: https://www.ejiltalk.org/romeo-castano-v-belgium-and-the-duty-to-cooperate-under-the-echr/
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applied to the Court against both Turkey and Cyprus, alleging that the states have failed

to conduct an effective investigation. The Court have stated that

in interpreting the Convention regard must be had to its special character as a treaty for
the collective enforcement of human rights and fundamental freedoms (...). In cases
where an effective investigation into an unlawful killing which occurred within the
jurisdiction of one Contracting State requires the involvement of more than one
Contracting State, the Court finds that the Convention’s special character as a collective
enforcement treaty entails in principle an obligation on the part of the States concerned
to cooperate effectively with each other in order to elucidate the circumstances of the
killing and to bring the perpetrators to justice3,

The Court have concluded that the obligation to carry an effective investigation arose
in respect of both states3?. The analytics have also noted that this decision of the Court
appears to be especially interesting and politically controversial in the light of the
continuing conflict between Turkey and Cyprus, similar to the conflict between Russia

and Ukraine, since

(...) the cooperation between police forces of different states is inextricably connected
with international recognition of these states3?6”, and that exchange of evidence in view
of Cyprus could be regarded as “support to an illegal regime operating within its
territory3?”.

Nevertheless, since the circumstances of the case and political background are rather
similar, this case may become precedential for the potential cases regarding the
personal jurisdiction of Ukraine exercised on the territory of Crimea.

Regarding the territories of Eastern Ukraine, pursuant to the conclusions of
previous section, before there is consistent practice of the Court as to the jurisdiction
over these territories, the burden of choosing defendant state and proving their
jurisdiction somehow shifts to the applicant’s side. Choosing one wrong State to direct
the claims against will lead to the need to collect the evidence in order to prove this
state’s jurisdiction, which is quite a difficult process with access exclusively to open
resources. If the Court does not find this evidence credible, the application will be

regarded inadmissible. However, lodging the application against both states will allow

324 Glizelyurtlu and Others v. Cyprus and Turkey, no. 36925/07, § 232, ECHR 2019. Retrieved from: http://hudoc.echr.coe.int/spa?i=001-189781

325 Giizelyurtlu and Others v. Cyprus and Turkey, supra note 318, § 231.

%26 Hadjigeorgiou, N. (2019) Giizelyurtlu and Others v. Cyprus and Turkey: An Important Legal Development or a Step Too Far? Crossroads Europe.
Retrieved from: https://crossroads.ideasoneurope.eu/2019/11/27/guzelyurtlu-and-others-v-cyprus-and-turkey-an-important-legal-development-or-a-
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to transfer the burden of proof regarding jurisdiction back to the states, who will be
fending off the allegations regarding their jurisdiction. Consequently, there is a high
probability that the Court, in the pursuit of avoiding “vacuum” of Convention
protection on the territory of Europe, will except the jurisdiction of one of the countries.

Further, the other admissibility criteria that, in my opinion, shall be specially
treated is the procedural rule of exhaustion of domestic remedies. Under the Article 35
of the Convention “[t]he Court may only deal with the matter after all domestic
remedies have been exhausted, according to the generally recognized rules of
international law (...)*?®”. The purpose of this rule is to provide the national authorities,
with the opportunity to remedy the alleged violations®?°. However, if the jurisdiction
over the territory or person is not obvious and determining the respondent State is also
a questionable issue, the doubts as to which domestic remedies should be exhausted
arise. The Court has already paid attention to this issue, mainly in the Northern Cyprus
cases, which is beneficial for Ukrainian applicants due to the similarities in the
circumstances. It is worth mentioning that in the international law there is a so called
“Namibia principle” established by ICJ in the case of Legal Consequences for States
of the Continued Presence of South Africa in Namibia (South-West Africa). The Court
there concluded that the non-recognition of the illegal regime should not result in the
automatic application of the doctrine of nullity of the actions of de-facto illegal
administration, and some of the acts, including the registration of births, deaths and
marriages shall be regarded valid. ICJ explained that the aim of this principle is the
well-fare of the local people3®. ECtHR has adopted this principle first in general in
Loizidou v. Turkey®, and then to the issue of the exhaustion of domestic remedies in
the case of Cyprus v. Turkey. The Court first in general develops the idea of the local
people wellbeing:

Life goes on in the territory concerned for its inhabitants. That life must be made tolerable

and be protected by the de facto authorities, including their courts; and, in the very interest
of the inhabitants, the acts of these authorities related thereto cannot be simply ignored

328 Eyropean Convention on Human Rights, supra note 2, Article 35.
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by third States or by international institutions, especially courts, including this one. To
hold otherwise would amount to stripping the inhabitants of the territory of all their rights
whenever they are discussed in an international context, which would amount to
depriving them even of the minimum standard of rights to which they are entitled3%,

Further the Court concludes that to be able to apply to the courts of the de-facto
administration is “(...) in the very interest of the inhabitants of the “TRNC” (...)3%”
and thus the “remedies available in the “TRNC” may be regarded as “domestic
remedies” of the respondent State and that the question of their effectiveness is to be
considered in the specific circumstances where it arises®*#”. The Court however makes
a reservation, stating that the recognition of such remedies, as those necessary to be
exhausted, does not mean the recognition of the legality of the regime3®. However,
Judge Palm in her Partly Dissenting Opinion has disagreed with the Court position,
stating that through establishing the requirement to exhaust the remedies, the Court
alleges that it may actually recognize as valid the decisions of the “TRNC” Court’s
which is contrasting sufficiently to the UN and international position regarding
Northern Cyprus, and, besides, there is “obvious and justifiable lack of confidence” in
the “TRNC’s” system of administration of justice®®. In the Moldavian cases the Court
has shifted its position throughout the time. While in Illascu case the Court has not
recognized the validity of the “MRT” courts, stating that it is “(...) an entity which is
illegal under international law and has not been recognized by the international
community®*” while already in the Mozer case the Court recognized that the
principles described Ilascu are not complaint with the Court practice. The Court has
stated that if it had any evidence provided by Russia (which it did not) proving that the
courts of “MRT” reflect “a judicial tradition compatible with the Convention”, the
Court may allegedly decide that their decisions are valid for the purposes of the case3®,

thus shifting to the position analogous to the one in Northern Cyprus cases. So, in

332 Cyprus v. Turkey, supra note 91, § 96
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respect of the Ukrainian situation, this analysis allows to make the following
assumptions.

First, if we are considering applications regarding Crimea, the situation appears
to be rather straightforward, Crimean courts officially operate pursuant to the judiciary
system of Russia. Russia, being a Party to Convention, is deemed to have “a judicial
tradition compatible with the Convention3¥®”, therefore it appears to be viable to
suggest that from the perspective of Cyprus cases, the exhaustion of domestic remedies
available under the “Constitution” of “Republic of Crimea” will be regarded as
necessary admissibility criteria, unless, again, the application is lodged in connection
with actions of Ukrainian state agents against Ukraine.

With regard to Eastern Ukraine, the situation is more complicated. On the one
hand, following the case of Cyprus v. Turkey, it may be presumed that the remedies
provided by the Courts of “DNR” and “LNR” may be required to be exhausted. On the
other hand, pursuant to Court practice, under the Article 6 of the Convention, the Court
shall be impartial, independent and established by law3* and there are serious doubts
as to the adherence of separatist courts to any of those requirements. Therefore,
following the practice from Mozer, it is likely that the Courts will not require the
applicants to exhaust those remedies. The question arises, whether then there are any
other domestic remedies that the applicants shall exhaust, before applying to ECHR,
namely the courts of Ukraine or Russian Federation. It is impossible to suggest that, as
of now, it will be possible for the potential applicants to bring cases regarding the
violations that occurred in the Eastern territories to Russian courts. The acceptance of
the jurisdiction over these cases by Russian courts will indirectly indicate the
recognition of jurisdiction over the Eastern territories or personal jurisdiction for the
officials and combatants of “DNR” and “LNR”, which is completely incompatible to
current Russian statements. As to the Ukrainian courts, first of all, as | have concluded

before, it is highly unlikely that Ukraine will be recognized as still having control and

339 Mozer v. the Republic of Moldova and Russia, supra note 316, § 147
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thus territorial jurisdiction in the East. Besides, the remedy shall be effective in order

for it to be mandatory to be applied to by the applicant. The Court states that

(...) where requiring the applicant to use a particular remedy would be unreasonable in
practice and would constitute a disproportionate obstacle to the effective exercise of the
right of individual application under Article 34 of the Convention, the Court concludes
that the applicant is dispensed from that requirement34L.

If the violation of the human rights has been caused by the actions of
combatants or “DNR” and “LNR” officials, Ukrainian courts do not appear to be able
to provide effective remedy, since the courts will not be able to facilitate adversarial
trial in civil proceedings, assess the evidence and involve the defendant in criminal
proceedings, and, generally, enforce the decision. Therefore, it appears that foreseeing
the decision of the Court on the requirement of exhausting the remedies in the illegal
courts of “DNR” and “LNR” is impossible, however, the applicants allegedly will be
able to substantiate their claims regarding non-exhaustion by referring to the biased,
dependent and illegal nature of these courts, as well as ineffectiveness of other
remedies, including addressing Ukrainian courts.

Summing it all up, | would like to suggest the following guidance for the
potential applicants to ECtHR regarding the events in Crimea: (a) the application shall
be addressed against Russia; (b) the remedies provided under the “Constitution” of the
“Republic of Crimea” should be exhausted, since the argument of invalidity of the
courts of occupying regime most probably will be rejected by the Court; (c) if the
application concerns the actions of State agents of Ukraine, it is worth considering
including Russia as the defendant, if the case required investigation or any cooperation
on the territory of Crimea. The potential applicants in cases regarding events in Eastern
Ukraine should, allegedly, perform the following: (a) lodge the application against both
Russia and Ukraine, so that to throw off the burden of proving the jurisdiction; (b) if
not applying to the illegal court of “DNR” and “LNR” — substantiating the claim by

the evidence of lack of adherence of their justice system to the Convention standards.

%1 M.S. v. Croatia (no. 2), no. 75450/12, §§ 123-125, ECHR 2015. Retrieved from: Kaverzin v. Ukraine, no. 23893/03, § 178, ECHR 2012. Retrieved
from: http://hudoc.echr.coe.int/eng?i=001-152259
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CONCLUSIONS

The results of the conducted research, to my mind, have proved and
substantiated the relevance and demand in the development of the topic. The following
conclusions provide a completely new perspective on the presumed application of
ECHR to the violations on the territory of Crimea and the Eastern territories of Ukraine.

Regarding the territory of Crimean Peninsula. The analysis of numerous
declarations, resolutions, decisions, and reports of the principal international
organizations, as well as international community, representatives of the European
states and U.S., allowed to make a firm statement, that the Crimean Peninsula shall
remain to be de jure the territory of Ukraine, which has, however, been illegally
annexed and occupied by Russian Federation. It is also substantiated by the “non-
recognition” policy promoted by the international community, the diplomatic position
of Ukraine and the legislation of Ukraine. Further having analyzed in details the
circumstances of Crimean occupation in comparison with the circumstances of other
conflicts, which were subject to ECtHR cases, | have assumed, that the jurisdiction
over the territory of Peninsula under the Convention is now exercised by Russian
Federation, as it exercises effective control over the territory thereof. Ukrainian
jurisdiction on the territory of Crimea is limited by either minimal obligations of, as
established in llascu case, the general measures to re-establish control over the territory
and use all the political and diplomatic leverage it owns to eliminate the violation of
human rights; or to the personal jurisdiction due to the acts of the State agents of
Ukraine. At the same time, in the latter case, Russia may still be held responsible for
the performance of duty to cooperate in investigation of the acts of Ukrainian State
agents on the territory of Crimea. It however remains unclear, when does Russia’s
effective control over the territory of Crimea commence, but the outcome of the
decision majorly depends on the evidence provided by the governments of Ukraine and
Russia. Despite the date of establishment of Russia’s spatial jurisdiction, Russia shall
still be held liable for the acts of Russian State agents prior to the established date. The

applicants in the potential cases regarding violations on the territory of Crimea should
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lodge the applications against Russia and exhaust the domestic remedies provided by
the local de-facto regime, unless they have reasonable grounds to suggest that the
violation occurred due to the actions of Ukrainian State agents, in which case they
should lodge the application against both Contracting State’s with the view of, again,
Russia’s prospective obligation to cooperate in investigation.

Regarding Eastern territories of Ukraine. The conclusions on jurisdiction
over the territories of Eastern Ukraine are less definite. Theoretically, there is enough
evidence and previous practice of ECtHR to assume that the Court may establish
Russia’s exercising of effective control over the territories of Eastern Ukraine,
regarding which Ukraine has lost its control. At the same time, it is plausible to suggest,
that such a decision would be of strong political influence and, therefore, the Court
may be reluctant to enact it. Thus, it is assumed that in order to omit admittance of the
“vacuum” of Convention’s protection on the territory of Europe, the Court will be
establishing personal jurisdiction of Ukrainian State agent’s, where applicable, or
Russian personal jurisdiction over individuals in each case. ECtHR will gace the
challenge of examining whether the actions of non-state actors — pro-Russian
separatists, “DNR” and “LNR” may be attributable to Russia. It is proposed that the
Court may ground its decision of attribution on the basis of practice of 1CJ, applying
the overall control test. Consequently, due to the uncertainty and unpredictability of
the Court’s decision, the potential applicants are advised to lodge the applications
against both Russia and Ukraine to throw off the burden of proving the jurisdiction of
either state. Also, the applicants are presumed to not be required to exhaust the
domestic remedies in the illegal courts of “DNR” and “LNR” but shall strive to provide
the evidence of lack of adherence of their justice system to the Convention standards.

Regarding the proposed actions of Ukraine. The proposed actions for the
state of Ukraine in potential cases are similar regarding both territories: to continue to
properly perform minimal positive obligations of Ukraine; and to properly investigate
the cases regarding the ill-treatment and other violations committed by the State agents
of Ukraine, in particular police and army, since it appears to be a recognized by the

ECtHR systematic problem of Ukrainian government. Besides, in order to facilitate
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valid evidence of Russian control over “DNR” and “LNR”, Ukrainian government
shall claim relevant political statements with specific facts regarding Russian support
and control over the separatist entities and involve international organizations to collect

the testimonies proving the credibility of these statements.
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3A5BA
cryaenTa 3BO «YkpaiHCBKUH KaTOIMIBKUNH YHIBEPCHTET»

NPO OPUTIHAJBHICTH aKaAeMiuHOi po0OTH Ta CAMOCTIHICTH ii BHKOHAHHSA

A, 3abpoocvka Kununa-Aunacmacis Edyapoisna, nexnapyroud CBOK BIIJAHICTh 3acajgam
aKaJeMiqHO1 TOOPOYECHOCTI i XPUCTUSHCHKOI €TUKH TIPalli, Ta BIAIOBITHO 10 Aifo9oro «[lomoxxeHHs
po 3aro0iraHHs akaJIeMIuHOMY IUIariaTy Ta IHIIMM BUaM MOPYIIEHHS aKa/IeMi4HO1 J0OpOUYECHOCTI
i KOpEKTHE 3aCTOCYBaHHS IIUTaT B OCBITHROMY IIPOLIECi, HAYKOBO-TIENATOTIYHIM Ta HayKOBii
TisUIbHOCTI 3aKiary BUIOI OcBiTH « Y KpaiHchkuii KaTonuubkuii YHIBepCUTET», IIUM MOCBIAYYIO, 10
IiJIrOTOBJIEHA MHOIO Ha Kadepi Teopii mpaBa Ta mpas JIF0IU akaaeMiuHa podota «/[is Kousenyii npo
3axucm npas ma OCHOBONONOJCHUX C80000 HA OKYNOBAHIN ma HeniOKOHMpOAbHil YKpaini
mepumopiiy («Effect of the European Convention on Human Rights on the occupied and uncontrolled
territory of Ukraine») € camocTiliHMM JOCTiI3KeHHSIM i He MICTHTBL eJIeMEHTIB aKaJeMiuHOro
njariary. 3okpema, BCl MHCHMOBI 3allO3WYEHHS 3 JPYKOBAHHUX Ta €JIEKTPOHHUX MyOmikamid y
IITOTOBJICHI MHOIO aKaJIeMidHii poOoTi 0hOpMIIeHI Ta MalOTh BIMOBIHI TTOKITMKAHHS.

Boanouac 3asBisro, 1m0 S O3HallOMIIeHHWi/a 3 BU3Ha4YeHOK B jAirouomy «llomoxeHHi mpo
3amo0iraHHs akaJeMIYHOMY IUIariaTy Ta 1HITUM BUJaM MOPYIICHHS aKaAeMIqHOi T0OpOYEeCHOCTI 1
KOpPEKTHE 3aCTOCyBaHHS IMTAaT B OCBITHBOMY TIPOIECi, HAyKOBO-TIENArOTi4HIi Ta HayKOBii
JISUTBHOCTI 3aKiiaay BUILOT OCBITH «YKpaiHchkuil KaTtonuupkuii YHiBepcuTeT» AeiHILI€I0 MOHATTS
«akademiyHuul niaciam» SK «OMPUIIOJHEHHS (YaCTKOBO a00 MOBHICTIO) HAYKOBUX (TBOPYHX)
pe3ysbTaTiB, OTPUMAHUX IHIIMMH OcOo0aMu, SIK PEe3yJIbTaTiB BJIACHOTO TOCIIKEHHS (TBOPYOCTI)
Ta/a00 BIATBOPEHHS OMyOJiKOBAaHUX TEKCTIB (ONPUIIIOJHEHUX TBOPIB MUCTELITBA) 1HIIUX aBTOPIB O€3
3a3Ha4YCHHS aBTOPCTBAY.

Sl TakoX yCBIIOMIIIOIO, IIO HECYy MOBHY BiANOBITANBHICTH 32 MPUCYTHICTh B aKaJeMIiuHil
po0OTI akaJeMIuyHOTO TIariaty, i po3yMil0 BCi HEraTHMBHI HACIIAKU JJig BJIACHOI permyTallii Ta
permyTaiii YHIBEpCUTETY B pa3i MOPYIIEHHS MHOK HOPM akajeMiuHoi noOpouecHocTi. S Takox
BU3HAO CIyIIHICTh otk YKV, sika mepeabdadae, 1o BUSBIICHHS aKaJeMidHOTO TUIariaTy B MO

aka/ieMiqHii poO6oTi Moke OyTH MiACTABOIO JUIS BIAPAaxXyBaHHS 3 UUCIIA CTY/ICHTIB Y HIBEPCUTETY.

Jlama Iionuc
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