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BceykpaiHcbKa HayKOBO-IpaKTH4YHA KOH(epeHIlis «KpuMiHaAbHO-TIpaBOBi, KPUMiHOAOTIYHI, KPUMiHaABHI IIpOILIECyaAbHi

Ta KPUMIiHAAICTHYHI Ipo6A€MY NPOTHAIl 3A0YMHHOCTI B YMOBax BOEHHOro ctaHy» (20 kBiTHa 2022 poKy)

BUABAIETBCHI HacaMIlepel ¥ HEIIOMipHOMY 3pOCTaHHi I[iH Ha NPOAYKTH XapdyyBaHHd i Ipo-
MHCAOBi TOBapH, a TakKoxX 0e3pobirTTd, nmpaBoBHUH Hiriaisam, 0e33aKOHHS, NaAiHHSI MOPAaAbHUX
ycToiB Tomo. OcTaHHIM YacoM 0co0AMBOI rocTpoTH HabyAsa KpHU3a B AyXOBHO-MOpPaAbBHIH cde-
pi, 110 IIPHU3BEAO OO Pi3KOr'0 3pOCTaHHS TAKUX BHU/IB 3A0YHHIB, 9K YMHUCHEe BOUBCTBO, KPamixK-
KM, 3I'BaATyYBaHHH, XyAiraHCTBO, 3AOYHHHU, IIOB'd3aHi 3 HAPKOTHKaMH, [€3€PTHPCTBO TOMIO.
TpuBae npoliec iHTepHaIlioHaai3aIlii 3A04MHHOCTI, 3a IKOI0 3pOCTA€E YHCAO 3A0YHMHHHUX IIPOS-
BiB, II0 MalOTh MiXHapoAHUHN XapaKTep. YCe Ile CTBOPIOE 3arpo3y KOHCTHUTYLiHHUM 3aca-
naM (pyHKIIIOHYBaHHY AepxKaBHOI Baaau B YKpaini [1].

CTOCOBHO KpUMiHOTeHHOI curyauii nixg gwac BifiHm Ha 33-ii neHb noBHOMAacHITAOHOI
Bi¥HU pocii npoTu YKpaiHu: moaimig 3a 1ei dac orpuMaasa noHan 900 Tucad nmoBizoMaeHBb
Bim rpomangH. Haliuacrtime alogu 3BepTaroThCs 3a iHpoOpMalifiHOIO Ta KOHCYABTAIIiHHOIO
nornoMmoroio. Takox aKTHBHO IIOBIJOMASIOTH IIPO BHUSBAEHHS Himo3piaux oci® uym #EMOBipHO
BHOyxXoHebOe3meuyHi nmpeaMeTH.

3araaoM KiABKICTH 3adB IIPpO KpPHUMiHaABHI Ta aaMiHICTpaTHBHI IpaBONOPYIIEHHS]
3MEHIINAACh ¥ IOHAaA 2,5 pa3u B NOPiBHAHHI 3 aHAAOTIYHUM IIepiofoM MHUHyAOTro pokKy. Ha-
pasi 3a 3BepHEeHHSIMHU I'poMandH 3adiKCcoBaHO CKOEHHA 0AM3BKO 13 THCAY 3A0YHHIB, 3 HUX
Oiapmie 10 THCHY - TAXKI Ta 0cOOAMBO THXKKI 3BepTalO4Yd yBary Ha KPaaiKKH, BUYWHEHi B
yMOBaxX BOEHHOI'O CTaHy. 3a TaKMMU (paKTaMU BxXke 3apeecTpoBaHO noHan 330 KpUMiHaAB-
HHUX IIPOBAIXEHD - Ile IIOB'A3aH0 3 0e3polbiTTaM Ta BimuyTTaMm OeskapHocTi [2].

Aae 3BepTa4du yBary Ha odianpbHHKa HarionaabHoi moainii Irops Kaumenko, aku#i mo-
OIKyBaB HebaHayXuM rpoMaiasHaM, dKi AolIoMararloThk IIOAinii sarpumyBaTH Mapomepis,
OJHAaK HOoIIpocHuB OyTH rymaHHimuMu. «Tak, 1i ocobu CKOIAM 3A0YMHU B Ile¥ HaA3BUYAKHO
CKAaOHUH OAd BCix yac, ase He BapToO BiABepPTO 3HyHIATHCS Ta KaTyBaTH iX. BoHu BiAmoBi-
naTuMyTh 3a 3aKOHOM, 00 YKpaiHa - mpaBoBa [epxkaBa», HAroaAocus BiH [3].

[Toainis mokaamae MakKCHUMYM 3yCHAB, 1100 3abe3nedyunTH cTabiAbHUN KpHUMIHOTEHHHUH
CTaH B KpaiHi, He JOIyCKae CKOEHHd HOBUX IPaBONOPYIIEHL Ta PO3KpPHUBA€E CIpaBH, SKi €
Ha Ileli MOMEHT, a Ha TepuTopii, fe He mpalmioe AiHig 3B'93Ky 3 IIOAiIli€l0, 3pOOHAN aAbTEp-
HaTWBHI CIIOCOOM 3BEpHEHHd TpoMalsaH Ao moaimii 3amaa kparoi coniBoparri.

CIHHCOK BHKOPDHCTAHHX AIKEPEA:
1. Kyaug O.I'' KpuminaabHa cutryanis B Yrpaini: cydacHi tenpeHuii. Hayka i
npasooxopora. 2019. Ne 2. C. 149-158.
2. https://www.pravda.com.ua/news/2022/03/28/7335262/
3. https://www.facebook.com/ 100063549430817/po8i8/405824704879174/?cl=n

Bsawuecnae Haepouyvruii*

BHKAHUKH, IIIO IIOCTAAHU NIBPB YKPAIHCHLKHM
KPUMIHAABHHUM IIPABOM 3 IIOYATKOM YKPAIHCBKO-POCIHCBKOI BINHH

3anponoHoBaHAa IIOCTAHOBKA TeMH INepenbadae BiAnmoBinAb npuHalMHI Ha Taki rpynu
ONUTAHb:

1.9kum OyB cTaH yKpaiHCBEKOT0 KpUMiHaAbHOrO npaBaHa 24.02.2022 p. -y aki#t mipi
BOHO BiZo0Opazkaao 3allUTH BOEHHOIO 4dacy?

2. 9lki HOBI NpobAeMH BHUHUKAU 3 II0YATKOM BiHHU?

3. Jdx pmoaarTbca i IpobAeMH MIAIXOM 3aKOHOAABYMUX HOBEA, HOBUX MOiAXO04iB IO
TAYMadeHHS YMHHUX KPHUMiHAaABHO-IIPaBOBUX HOPM, depe3 POPMYyBaHHA aAKTYaAbHUX IIpa-
BO3aCTOCOBHHUX IIO3UIlil, 3aBAIKH PO3Po0Ili OpUTriHAABHUX TE€OPETHYHUX KOHIIEIIii.

* [Ipodpecop Kadeapu KpUMiHaABHOTO paBa i KpuMiHoaorii dakyabreTy No 1 IHCcTHTYTY niaroToBku daxiBriB
nag niapo3snisaiB HanionaabHOI moainii AbBiBCBKOTO A€pXKAaBHOTO YHIBEPCHUTETY BHYTPIIIHIX cIipaB, JOKTOD IOPH-
AWYHUX HaAyK, npodecop, yaeH-KopecnouaeHT HAIIpH Ykpaiuu.
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Binnmosiznaiouu Ha meplie 3 NOCTaBAEHUX NHUTAHb, HAAEXKHUTH IIaM'daTaTH, 110 MO-IIepIIe,
BifiHa He moyaaacs 24 atotoro 2022 p. - BoHa TpuUBa€ BXKeE BiciM pOKiB, a, HO-ApPyre, IIOAO-
JKE€HHs, po3paxoBaHi Ha 3aCTOCYyBaHHS B yMoBaxX BilfHM, B KpHMiHaAbHOMY IIpaBi iCHYIOTB
BinmaBHa. ToMmy 4Yacy Ha IiATOTOBKY OO «MoOiaizarii» KpuMmiHaabHOro IpaBa 0yao OiAbpIn HixK
nocuth. |HIMa copaBa, 9K BiH O0yB BHKopuUcTaHUM. Ha kaab, faseko He HaHKpalUiuM YHUHOM.
I nme BugBHAOCH B yCiX acleKTaxX iCHyBaHHS KpPHMiHaABHOTO IIpaBa - 3aKOHOAaBYOMYy, IIpaBoO-
3aCTOCOBHOMY, TEOPETHYHOMY, AUAAKTHYHOMY.

Byao 6 HecnpaBeOgAMBUM CTBePAKYyBaTH, L0 B 3aKOHOAABCTBIi 10 IOYAaTKy BiIKPHUTOTO
Hanany P® ma Ykpainy He Oyao 30BCiM HiYOro, po3paxoBaHOIO Ha HOro 3acToCyBaHHS B
yMoBax BoeHHoro dacy. Cepen BiAIOBIMHUX IIOAOXKEHb BApTO BiA3HAYHUTH TaKi:

- IOMixX oOcTaBHH, dKi OOTAXYIOTH IIOKapaHHs, € TakKa, 9K «BUYHHEHHS 3A04YHHY 3
BHKOPHUCTAHHSIM yMOB BOEHHOT0O ab0 HaA3BUYAHHOIO CTaHYy, iHIMIHUX HAA3BUYAWHUX HOAiH»
(m. 11 9. 1 ct. 67 KK Ykpainu);

- KpUMiHaAi3alia TakKux AiH, 9K «IIepeTHHaHHd AepKaBHOT'0 KOPAOHY YKpaiHu .. .mpen-
CTaBHHUKaMU IIiApo3aiaiB 30pOHHUX CHA UM iHIIUX CHAOBHUX BiJOMCTB Aep3KaBU arpecopa y
Oymp-akuii conoci6» (ctr.332-2 KK Ykpainm); «Imepemkoa>kaHHA 3aKOHHIH migapHOCTI 30poii-
HuxX Cua YRpainu Ta iHmux BiicbkoBUX popmyBaHb» (cT. 114-1 KK).

Kpim Toro, B KK Ykpainu Tpanuniino nepeabadasocd HeMaAO iHITHUX ITocAraHb y cdepi
3aXUCTy AepPKaBHOI He3aAeXHOCTi, O0OpPOHO3ZATHOCTI, IOPSAKY IPOXOIAXKEHHHd BilicbKOBOI
cayx0u, MixkHaponHoi 6e3neku, nependadenux posgiaamu I, XIV, XIX Ta XX KK Ykpainu.

Tob6To, Ha mepIIUi DOTALN, IPUHANMHI YUCTO KiABKICHO, KpEMiHaAbHE 3aKOHOLABCTBO
I0 akKTUBHOI pa3u BiliHH OyAOo TOTOBE.

Bonnodac, mpaBo3acTocoBHa IpaKTHKa y il 4acTHHi, K Ha MeHEe, BHIBHAACH He-
nigroroBaeHO0. YiTKUX IIPaBOBUX MO3UIIIN 11100 3aCTOCYBaHHS HOPM «BOEHHOTO» XapaKTe-
py abo He O6yao chpopMoBaHO B3araai, abo x BoOHU mpobOuBasucda depe3d 06e3Aid pyTUHHUX,
cyllepedAnuBHX, i, He o600 CH CKa3aTH, aHTUYKPaIHChKUX pillleHb. JJoCUTh HaranaTH KiAbKa
KOHKPETHUX CIIpaB, gKi TATAHCHA pokKaMH i pokaMmHu. lle compaBa yKpaiHCBKOTO NPHUKOPIOH-
Huka KoaMoropoBa, akuli nnepebyBarmdu Ha IocTy B M. Mapiynoai, 3acrtocyBaB 306poio nad
3yIIUHEHHsS aBToMobiag, 1o Ha Oepe3i Mopda momaBaB CUTHaAUW (papaMH B CTOPOHY MOpS.
IIle B 2014 poui 3acynxkenuii fo 13 pokiB mo30aBAeHHS BOAl - IO CyTi 3a BHKOHaHHY
craryTHuX BUMoOr. lle cripaBa reHepaaa HaszapoBa, 3acyaskeHoro mo 7 pokiB mo3baBaeHHd
BOAl 3a Hakas3 BiAIpaBUTH AiTaku B AyraHCEKHH aepoIopT Ta HaZaTH AOIIOMOIY OOAOKEHUM
ABBIBCBKHM JecaHTHHKaM. lle crpaBa reHepasa MapueHKa («cIpaBa IPo OPOHEKUAETH»).
[To mepmux ABOX cOopaBax pillleHHs DpUMMaAM BHUIII CyZAOBi iHcTaHI] micaa GaraTopidHoro
po3caifyBaHHS Ta Cy[AOBOTO PO3TAIAY - 3aCy[AKeHi BU3HaHI HEBUHYBaTHMH, OCTaHHL cIpa-
Ba CBOTO OCTATOYHOIO BHpPINIEeHHd He 3HaAMIIAO i moci. Yu He € HacaiAKOM TaKHUX IIpaBO-
3aCTOCOBHUX HIiAxoAiB Te, LI0 HIOA0 3aTPHMyBaHUX AUBEPCAHTIB HEe 3aCTOCOBYETHCS 30pod
Ha BpaXKeHHsd, 0 He 3[iMCHI0OBaAHCd 3aXonu mono nebaoKyBaHHs Mapiymoas, mo OpoHe-
KHUAETH MYCATH IIOCTABASTH BOAOHTEPH, a He CAyXO0u mocradaHHa 3CY - agxe 3a Take
cynaTh? [To KOXKHIN i3 IIUX cIIpaB OTOAOIIYyBaAH MHi03py BUCYBaAHU Ta NiATPUMYBaAH 3BUHY-
BadeHHd, IpHUHMaAHu Cy[OBi pillleHHA KOHKPETHI cAifdi, IPOKypopH i cyaai. [le BoHU 3apa3s
- y kabiHeTax, 4u B okonax? Bo reHepaa MapueHKO nOoHemaBHaA yCIilHO KepyBaB obopo-
HOI0O MuKoaaeBa, 3apa3 BiH T€X Yy CTPOIO.

Mymy KoHCTaTyBaTH, L0 B Teopii KpUMiHaAABHOT'O IpaBa NHUTAaHHS TAYMadeHHS Ta
3aCTOCyBaHHS HOPM, pPO3paxX0BaHMUX Ha 3aCTOCyBaHHH IIiJ Yac BiiHH, BAOCKOHAA€HHSI BIAIIO-
BiIHUX 3aKOHOLABYHUX IIOAOXKEHb, IBHO He Oyaum B npiopureri. [Ipo me cBiguuTh MizepHAa
KIABKICTB ITyOAiKaIlii Ta 3aXHUINEeHUX aucepTarnifi. 3 HUX - aunie ogHa gokTopcbka (KAPIIEH-
KO Mukoaa IBanoBu4. TeopeTHUKO-METOLOAOTIUYHE MOCAIKEHHS 3A04YHHIB IIPOTH BCTaHOBAE-
HOTO IIOPSOKY HeCeHHd BilicbKoBOI cayxk0m 3a KpuminaabHuM KomekcoM YKpainu. [ducep-
Tauid A.10.H. - Ipmiae, 2020), go Toro x, NpUCcBgdYeHa AUIIE OJHOMY 3 HAIPSIMKIB IIpoOAeMH.
A B HaB4YaABHOMY IIPOIlECi - Yoro rpixa TaiTH - Ha TE€MH, dKi CTOCYBaAHCH «BOEHHHUX» IIOCH-
raHb, Ta 9Ki OyAM B KiHIIi cuaabycy, 4acTo BxKe He BHCTAYaAO0 dacy.

Um He HaWOIABIINM yIYyHIEeHHSIM IepeaBO€HOro dacy craao Te, mo KK Ykpainu Taxk i
He Oyao y3romxkeHo 3i Craryrom MKC. VY Teopii npo 1me roBopuaocs Ta popMyAlOBaAHCS
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Ta KPUMIiHAAICTHYHI Ipo6AeMY NPOTHAil 3A0YMHHOCTI B YMOBax BOEHHOro ctaHy» (20 kBiTHa 2022 poKy)

kKoHKpeTHI nponosunii BiggaBHa (KYYEBCBKA Csgitaana IlerpiBHa. IIpobaemu rapmoniza-
I1ii 3aKOHOAaBCTBa YKpaiHU Ipo KpPpHMiHaABHY BiAIOBifaAbBHICTE Ta cTaTyTy MixHapomHoro
KpuUMiHaAbHOTO cyny. Jucepraniga ...K.;:0o.H. - ApBiB, 2009). Bpemri-pemT me 20 TpaBH4A
2021 p. 6yB nporoaocoBaHuil BepxoBHoio Panoro Ykpainu 3akon Ne 1461-IX «[Ipo BHeceH-
HS 3MiH 00 HedKHUX 3aKOHOAaBYUX aKTiB YKpaiHu niogo iMnaeMeHTallii HOpM MiXKHapPOIHOTO
KpHUMiHaABHOTO Ta I'yMaHiTapHoOro npaBa», 7 4yepBHda 2021 p. BiH HanpaBAeHUH Ha Hiagnuc
[Ipe3sumenty Ykpainm, npore 0e3 Oynb-gaKHUX OYOAIYHHX IIOFCHEHBb, BCyIeped II0AOXKEHBb
n. 29, . 30 cr. 106 KorcTutyui¥ Ykpainu nocii He nignucaHui i He 3a BeToBaHU#. Binraxk,
nIpo3a MeXaMH KpHMiHaAbHO-IIpaBOBOI peraameHTallii B YKpaiHi 3aauIIaroThCsS IIHUTaAHHA,
SIKi CTOCYIOTBCH:

- BigmoBimaAbHOCTI iHO3eMIIiB 4yM o0ci6 06e3 rpomMaggHCTBa, ILI0 HE IMIPOXKUBAIOTH
nocTiiHO B YKpaiHi, 9Ki 3a MexxaMu YKpaiHU BUMHHUAHU PA 3A0UUHIB;

- BiADOBimaAbHOCTI BIiMCBKOBHUX KOMAaHAWPIB Ta Ha4YaAbHUKIB 3a OKpPEeMi 3A0YHUHU
mizAerAux iM ocib;

- 3a00pOHU 3BiABHEHHd BiJ KPHMiHaABHOI BifIloBimaabHOCTI, He3acTOCyBaHHA NAaBHOCTI
3a Bu3HadeHi B KK YkpaiHu 3A094HMHU IPOTH MHUPY, O0€3II€KU AIOACTBA Ta MiXKHapOAHOTO IIpa-
BOIIOPSAIKY;

- IpU3HAYEeHHH NOBiYHOTO I1030aBAEHHS BOAI 3a 3aMaxX Ha BKa3aHl 3A0YHHU;

- 3a00pOHHU 3aCTOCYBaHHS 3BiABHEHHd BiJ KPUMiHaAbHOI BiAIIOBimaAbHOCTI Ta Bix 1mo-
KapaHHga 3a BusHadeHI B KK Ykpainu 3a04mHU OpoTH MHDPY, 0e3lIeKH AIOACTBAa Ta MixXHa-
POAHOTO IIPaBONOPAIKY;

- BukawdeHnHd 3 KK Ykpainm camoctifinux crarteii, g9ki mepenbadarmTh BianoBigasb-
HICTh 3a MapoAepCcTBO, HACUABCTBO HajJ HACEA€HHAM y paloHI BOEHHHUX AiM¥, HE3aKOHHOTO
BUKOPHCTaHHA T'yMaHiTapHOi cuMBOAiKM (cT.cT. 432,433,435 KK - ockiapkHM BiamoBigHi
OiSHHA OXOMAKIOTHCH iHmUMHU cTaTTaMu OcobamBoi yactuuu KK);

- YTOYHEHHS YMOB KPHUMiHaAbHOI BiAmoBigaAbHOCTI 3a Hegbase BUKOHAHHA OOOB'SI3KiB
040 XBOPUX i HOpaHeHUX, IyOAidHI 3aKAHMKU [O0 akTy arpecii, 3aoumH arpecii, BoeHHI
3A0YHHHU IIPOTHU 0COOU a TaKOXK reHol U (HOBi pemakiiii ct.ct. 434,436, 437,438, 442 KK
Ykpainu);

- KpuMiHaAizaIili paay aigHp 4yu audepeHiianii 3a HUX KpUMiHaABHOI BifNIOBimgaAb-
HOCTi, a caMe, 3a BOE€HHiI 3A0YMHH IIPOTH BAACHOCTI, 3aCTOCYBaHHsS 3a00pPOHEHUX METOLIB
Ta 3aco0iB BeJeHHS BilHW, IIPOTH TyMaHITApPHUX oIllepallili Ta BHKOPUCTAHHS CHMBOAIB,
OPOTH KYABTYPHHUX IIIHHOCTEH, a TaKO0X 3A0YHHHU IIPOTH AIOASHOCTi, HE3aKOHHI Aii 3 KyAb-
TYPHUMHU IiHHOCTAMHU (cT.cT.438-1 - 438-5, cT.cT.442-1, 445-1 KK Ykpainu, aKkUMHU IPO-
nonyetrbesa nonoBHUTH KK Ykpainu);

- aii B 9yaci 3aKOHOJaBYMUX HOBEA, III0 OXOMNAIOIOTH AigHHH, 9Ki Ha MOMEHT iX BUMHEHHS
HE BH3HaABaANCS 3A0YHHOM BIAIIOBIAHO [0 3aKOHOAABCTBAa YKpaiHU IIpo KPHUMiHaAbHY BIAIIO-
BiJaABHICTB, as€ BH3HaBaAHCH 3A0YHMHOM T€HOIUAY, 3A0YHMHOM arpecii, 3A04HMHOM IIPOTH
ArOAgHOCTI a0 BOEHHHUM 3A0YHMHOM BIiAIIOBIAHO [0 HOPM MiXXHapOAHOTO IpaBa.

Yu akTyaAbHI IHNTaHHS, 9Ki peTAaMeHTYIOThCS B IIbOMY 3aKOHOIIpOoeKTi? [lopiBHsaHTE Te€,
1o TBOPATH B YKpaiHi 3arapOHUKU i 1m0 BigoOpazkaeTbcd Ha CTpidKaxXx HOBHUH 3i CTATTIMH,
YacTHHaAMH, IIYHKTaMM IbOTO TaK He MNiAIIHMCAHOTO akKTa - nobadure IIOBHE CHiBIamiHHAC.
OTke, Horo BaXXAWBIiCTh i HaraapHICTh HE BUKAHWKAa€ IIOHAWMEHIIIOIo CyMHiBy. BuaHo He
BUIIaJKOBO, BTOMHUBIINCH YeKaTH MiANINCAHHS 3aKOHY/3akKoHompoekTy Ne 1461-IX, yxke
KabirmeT MiHicTpiB BHic aHaaoriuHu# 3a 3MicTOM 3aKOHOIPOEKT Bifg 15.04.2022 Noe 7290 Ha
e# pas mix cCKpoMHOI0 Ha3Boko «IIpoekT 3akKoHy Hpo BHeceHHd 3MiH no KpuMiHaabHOTO
Komekcy Ykpainm Ta KpuMiHaABHOI'O IpollecyasbHOTO KoAeKcy YKpainwm». Ha#ibiapimm mpas-
nornonidoHe, K Ha MeHe, MNOSCHEHHsS CHTyallil, II10 cKaaaacgd, naB daeH Pob6ouoi rpynu 3
niaroroBku npoekta HoBoro KK Ykpainu IO.A. IloroMmapeHKo: «Baama npuiiHsasa HoAITHYHE
pimrenHsd, mo noaoxeHHda Craryry MKC Taku marwTek 0ytu iMmnaemeHToBaHi no KK. Aae po-
OuTH e magxoM ninnucaHHdg [Ipe3ugeEToM 3aK0oHY Ne 2689 6oarbed, n106 He HapaxKkaTHuCd
Ha MOXXAMBE€ BHU3HAHHS MOTo HEKOHCTHUTYVIIIMHHUM 4Yepe3 MHOpYyIIeHHda BcTaHoBaeHoro KoH-
CTUTYLI€IO «IIOPAAKY PO3TASANY, yXBaaeHHs abo HabpaHHs YyuHHOCTI». Yce-taru [IpesumeHT
BXKe MalXke Ha pPiK IPOCTPOYHUB MIiANIHUCAHHS TOTO 3aKOHY».
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TakuM YMHOM, S 03BYYHUB I'pPYILy IPo0AeM, IKi BUHHUKAU IIepea KPUMiHAABHUM IIpaBOM
Ykpainu y 3B'a3Ky 3 BifiHo0. OgHaK HaBeIE€HHUMH BOHU SIBHO H€ BHUUYEPIYIOTHCS.

He Oyny meTaspHO XapaKTepH3yBaTH KOXKHY 3 HHX, BKaXy Te€30BO AHIIe Ha Ti, gKi
BHUAAIOTHCS HAHOIABIII CKAQAHWMH, BaXXAUBHMH, He OIITUMAaAbBHO, K Ha Mi#l moragna, BUpi-
meHuMH. [IpuHalWMHI ABi 3 HHUX CTOCYIOTHCS HE IIPUTATHEHHS N0 KPHUMiHaAbHOI BIAIIOBi-
OaAbHOCTi, a, HaBIIaKHW, 3BiAbHEHHd Bin Hei Ta oOrpyHTYBaHHS IIPaBOMIpHOCTI 3anomissHHSA
IIKOAU BOPOTOBI.

Yu He meplua B 4daci, BxKe Ha APYTHUH-TpeTiH AeHb Iicag Hanany, IIocTasa 3 3B'A3KYy 3
HeoOxigHicTIO 3aaydeHHd no 3CY ocib, aki mepeOyBaioTh I CAIACTBOM i CyOM YU IIIO0
SAKUX BUHECEHUH OOBHHYBAaAbHHUH BHUPOK, aAe sIKi BUSBUAU OasKaHHS B3SITH y4acTh y 3aXUCTI
BarpkiBmuHu. KK 1960 poky MictuB y cT. 46 BiANOBiAHY HOPMY - IOPO BiACTPOYEHHS
BHKOHAaHHS BHPOKY BificbKoBOCAyk00BIIeBi abo BiiCbKOB03000OB'si3aHOMY y BOEHHHUH dac. A
KK 2001 p. - Bxe Hi, 110 3aliBU#l pa3 OiATBEpAXKY€E Te3y IIpo Te, IO i IpH Horo NpuUHATTI
i3 moyaTkoM BiliHn y 2014 p. KpUMiHaAbHe IPaBO A0 3aAyYeHHS N0 OOMOBHX Ai¥ mifncAimHUX
Ta 3acyIXKXeHHUX He roryBaaocd. [Jo BupimeHHd Iiei npobaeMu noayuuaaca PoGoua rpyna 3
ninroroBku npoektTy KK, gaka copmyaroBasa KiabKa BapiaHTIB BUpilIeHHS:

1. MlputinarTd cHneuiaabHOro 3akoHy mnpo aonoBHeHHsS KK VYkpaiHu BigmoBimHUMU
TIOAOXKEHHSIMH.

2. 3BiAbBHEHHS IIAIXOM IIOMHAYBaHHA ykKas3oM IllpesumenTa Ykpainu.

3. TumuacoBe, Ha mniacraBi ykasdy llpesunenTa YkpaiHH, NPUIHHEHHd OOCYLOBOTO
po3cAigyBaHHS, CyLOBOTO PO3TAIAY UM BHKOHAHHS INOKApPaHHHA 3 HaIpaBAE€HHAM O0COOM IO
3CY, aki nepebyBaloTh y O0e3mocepeAHbOMY 3iTKHEHHI 3 HPOTHUBHUKOM 3 HACTYOHHUM OCTa-
TOYHHM BHUPIiMIeHHIM KPHMIiHAABHO-IIPABOBOI'O CTaTyCy OCOOH CyZOM 3aAeXHO Bim moBe-
IiHKH ocobu B xodi OoHOBHUX miii.

KoxeH i3 nux BapianTiB Mae cBoe pro ta contra. Po6oua rpymna 3ynuHHAACS Ha OCTaH-
HBOMY, PO3yMiro4m HoOro mopuaAu4YHYy He Oe3moraHHICTh, HiAroTyBasa IpoeKT ykasy [Ipesu-
neHra. Ha mactg, obcTaHOBKa He Iepepocaa B KPHUTHYHY i MacoBO 3aAy4YaTH «KPHUMi-
HaAbHHY eaeMeHT» o 3CY He BHSIBHAOCS TOCTPO HeoOXimHUM. [IpoekT yKasy 3aAHIINBCS B
3araci, a nNpakTHuKa Hapasi mimaa magxom No2.

Iama npobaeMa cTocyeThbcs OOIPYHTYBaHHA IIPABOMIpHOCTI 3alomigHHS MIKOAU BO-
poroBi nuBiABHUMU ocobaMu. 9K Ha MeHe - npobaeMa abCOAIOTHO HaayMaHa, SKa He IIo-
Tpebye konHOI 3aKOHOmaB4YO0i peraameHTalii. Bopor 3a Bu3Ha4YeHHaM - Iie TO#, Koro Tpeba
3HUIOIyBaATH OyAb-9KUMH OOCTYIIHHMHU cHAaMU i 3acobamu. Bpemrti-pemr, 4.5 c1.36 KK
YkpaiHu BXKe peraaMeHTye TaK 3BaHy Oe3MexXHY HeobXximHy o0opoHY Bim Aili 036poeHOTO
HamaJAHWKAa, Bif Aifl TPynmu HamaAHUKIB. AAe 3aKOHOAAaBeNb 3aXOTiB BUTAAAATHU OIiABII po-
3yMHUM i DatpioTH4HUM i nputiHaB 3akoH YKpainm Ne2114-IX Big 03.03.2022 «IIpo 3a-
Oe3medeHHd ydacTi OUBIABHUX oci6 y 3axucti YkpaiHw», SKUM, OO CyTi, 3BYy3UB MEXi
HeoOXimHOi 000POHM - TiABKH IEepiogoM BOEHHOT'O CTAHY Ta Aulle 3aificHeHHAM ii 3 3acrto-
CyBaHHSM BOTHenaabHOi 30poi. HeBnoB3i 3aKoHOmABIEBiI 3aKOPTiAO HOIIPaBUTH 3aKOHO-
JaB4Yy peraaMeHTAallil0 3aXUCTy BaTbKiBIIMHU IIUBIABHUMU ocobaMu i BiH nmpuiiHaB 3aKoH
Ykpainu Ne2124-T'X Bigm 15.03.2022 p. «JIpo BHeceHHda 3MiH 10 KpuMiHaABHOTO KOIEKCY
Ykpainu Ta iHIIMX 3aKOHOOABYMX aKTiB YKpaiHM Hm0A0 BH3HAa4YeHHs OOCTaBWH, LI0 BHU-
KAIOYAaITh KPHUMiHAaABHY BiAIIOBimaAbpHICTH AisHHA Ta 3abe3nedyrTh 00HOBHH iMyHiTET B
yMoBax [Aii BoOeHHOro cTaHy», akKuM gonoBHUB KK Ykpainu crarrero 43-1 «BukoHaHH4A
000B'A3Ky IIIOO0 3aXUCTy BiTYmM3HH, HE3aA€XHOCTI Ta TepuTopiaabHOI IianicHOCTI YKpainwm».
g crarTd MicTHTH 0OZio3HY (Y OYKBaAbHOMY IlepeKAani - Taky, III0 BUKAUKA€E HEHABHUCTH!)
4.4, sKa BCTAHOBAIOE MeXi 3allofigHHY ITKOAM BOPOIOBi, Inependadae, HI0 IIKOAa BOPOTLOBi
Mae BinmoBimaTu HebesmedHocTi arpecii abo obcTaHoBHi Bixcidi Ta crpuMmyBaHH4a!.. Mexa-
HIYHO HepeHicIIN IOAOXKEHHd NPO IepeBHUINEeHHd MexX HeobximHoi o60opoHHM B HOPMY IIPO
3axucT BiTuu3HU, 3aKOHOAABEIh TIOKAa3aB AHUIIIE CBOE IIIAKOBHUTE i IOBHE HEPO3YMiHHS CIiB-
BIHOIIIEHHA MIiX IITMMH KPHUMiHaAbHO-IIPAaBOBHUMM IHCTUTyTaMHu. AIKE MeX IIKOAH BOPO-
roBi He iCHye i He MoOXKe iCHyBaTH, IIPO TaKi MeXi MO¥Ke IIPOCTOpiKyBaTH abo «KOPUCHUH
imioT», abo IpUXOBaHUH BOPOT.
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[ITle ogua npobaeMa, ssKa CTOdAA AaBHO (iAIOCTpalli€lo 4Oro € 3rajgyBaHa clipaBa I'eHe-
pasa HaszapoBa) cTocyeThbCs Tak 3BaHOro OOHOBOro iMyHiTeTy - OOCTaBHHU, sSKa BH3HA4Yae
IpaBOMIpPHICTEL Aill BiiCBKOBOCAYKOOBIIIB, IKi 3MylIeHi BiggaBaTU Ta BUKOHYBAaTH HaKa3H,
PHU3UKYIOYH XKUTTAM IIifAerAuX, BiCBKOBUM MaMHOM. BupilleHa BoHa y BXKe 3raayBaHOMY
3akoni Noe2124-TX Big 15.03.2022 p., mpuyoMy Ha pPiBHI KOAEKTHBHUX IHTEAEKTYaAbBHHUX
MOXKAHUBOCTEH yKpaiHCBKOTO 3aKOHOJAaBIIHA:

- yomych He B KK Ykpainu, a B 3akoHi «IIpo obopony Ykpainu», go Toro xk, y crarTrti,
IPHUCBAYEHIN BH3HAYEHHIO IIOHATEH;

- MIAIXOM [eKAapyBaHHS Toro, Mo OoHOBHUN iMyHiTeT Ioasarae y 3BiApHEHHi Bif
BigmoBimaspHOCTI B TOMY 4YHCAli KpuMiHaabHOI, a He € 0OCTABHHOIO, IKa BHUKAIOYAE TaKy
BiAIIOBiTaABHICTS;

- 0e3 4iTKOro BH3HAYEHHS YMOB IIPaBOMIpPHOCTI 3alOAiIHHA INKOAW B CTaHi 60H0BOro
iMyHiTETY;

- 31 smimyBaHHAM NOHATTA O60HOBOro IMyHITETY Ta IHIINX KPUMiHAABHO-IIPaABOBHUX
IHCTUTYTIB - agxe y ct. 1 3akony «IIpo o6opoHy YKpainu» HaeThCda IPO HACAIAKY, «<HACTAHHI
AKUX 3 ypaxXyBaHHAM po3yMHoOI o0adHOocTi HEMOXKAUBO 0Oyao IepenbaduTH..., abo gKi
OXOTIAIOIOTHCH BUIIPpaBAaHUM PH3HKOMb».

3araaoM, IIKOAM Bi TaKOro BUPIIIeHHs BiANOBIAHUX NMUTaHb Kyau Oiaplle, HiX KO-
pucti. Tum Oiapmr npukpo, mio Poboda rpyma momaBasa cBOi HNpoIlo3ullii, sKi BHUSBHANCH
IPOITHOPOBAHUMHU.

Hiav¥ pgan KpUMiHaABHO-IPABOBHX HOBEA IIOB'dI3aHI 3 KypcoM 3aKOHOAaBId Ha
BCTaHOBAEHHHA 4YM IIOCHA€HHS BiANOBifaAbHOCTI 3a 3A0YMHM, BYHWHEHI Hin dYac BiHHH.
3arasoM, IIOAO IIFOTO He MOXKe OyTH KOAHHUX 3alepedeHb. A OT i3 THM, gK Ile poOHUThCA,
3acTepekeHHsda € 4Yu He 040 KOXHOoi HOBoi yu BUKAazeHoi B HOBiM pepmakiii crarti KK
Ykpainu. A 3BoOAATBCS BOHU OO0 TOTO, YUM «CAABUBCS» YKpaiHChKUH 3aKOHOAaBelb i A0
BifHH - 3amIpoBaXyH4YH HOBI HOPMH, BiH He yTpyAHIOBaB cebe TuM, II100 BCTAHOBUTH
CIIIBBIiHONIEHHS 31 BXXe ICHYIOYHMH CTaTTIMH 3akKoHy. Tak, 0e3yMoBHO mobpa cipaBa
BCTAHOBUTH KpPHMiHaABHY BiamnoBimaabHIiCcTH 3a Koaabopanionisam. IIpore dopmMyarBaHHSA
KiaAbKOX 9acTuH cT. 111-1 «Koaabopamnifina migApHICTB» [a€ HiicTaBy BBaXKaTH, LI0 B HUX
nepenbadeHi MiAproBi BUAU Aep3kaBHOI 3paau. HaBpan yu 3aKoHOAaBeIllb XOTiB IIOM'SKIIH-
TH KPUMiHaABHY BiAIIOBiAaABHICTE 3a Aep3KaBHY 3pany mig dyac BiHH. A BHUIIIAO, IO TaKU
3a OKpeMi 3pagHUIIbKI AiISHHI TaKU IOM'dKImuB. AGO MOIOBHEHHS IepeAiky KBaaiikyrodnux
O3HaK KpanixkkKu, rpabexy, po30oro, BUMaraHHs, maxpaicTBa TaKOI sSK BUMHEHHd Biaro-
BiAHUX NigHE «B yMOBaxX BO€HHOI0 abo Han3BuyalHOro craHy». [Ipu nbomy cepen od0cTaBUH,
dKi oOTAXyHOTH IIOKapaHHs, 30epexkeHa O3HAKa «3 BHKOPUCTAHHAM YMOB BOEHHOTO CTa-
Hy...». HaBimo 3actaBasgTu po3raayBaTH 3arajkKy 4Hd «B yMOBaX» i «3 BUKOPUCTAHHAM YMOB»
- IIe onHe ¥ Te X caMe 4YM TaKH Hi?

He MmoxHa He 3BepHYTH yBary Ha Te, II0 OypxXAaMBa 3aKOHOJaB4Ya aKTHUBHICTL B
KpUMiHAABHO-IIPABOBIi¥ cdepi MOEOAHYETECS 3 SBHUM irHOPYBaHHSM IiAOT0 panay mpobaewm,
dKi cAln BUpIimMUTH 3aKOHOAaBYUM IiasgxoM. Hampukaan, ykpainnoi 3 panicTio oOMiHIOIOTHCH
¢doTo Ta Bimeo MOHiIBEeYEeHHUX TPYIIIB Bopora, HI0 IIAKOM 3PO3yMiAO i BUIpaBaaHO. AAae XK Iie
He III0 iHIIe, 9K PO3MNOBCIOAXKEHHS TBOPiB, SKi HpoHarymoTh KyAbBT HaCHABCTBa i XKOPCTO-
KOCTi - 3a0unH, nepenbadenuit ¢ct.300 KK Ykpainu. HYomMych 3aKOHOLABIEBI HE BBaXKaeThCI
IOOLIABHUM IlepenbaduTy oOMeKeHHS L1040 3aCTOCYBaHHY Iiel craTTi B BOEHHUH Yac i mono
300paxkeHb BOPOTIB. A Ilepeaik TaAKOIo poAy CHUTyaIlili MOXKHa IIPOAOBXKYyBaTH.

HapemTi, oagBiuHe nuUTaHHS, 0 POOHTH, K AOAATH IIPOOAEMH, AKi BHHUKAIOTH ¥
KpHUMiHaABHOMY IIpaBi B 3B'd3Ky 3 BiliHOI0?

3akoHOmaBelb BBaxae, 10 3BUYHUM criocobom ponoBHeHb A0 KK. Bix mouartky BifiHH
3Migu n1o KK YkpaiHu BHocHaHCA BXe OAMHAAIATbMa 3aKOHAMH, 3apeeCcTpPOBaHO IIe [e-
CATKH 3aKOHONpoeKTiB. OgHaAK aKTHUBi3allig «IlIaA€HOTO NPHHTEpa» 4acTo BEAE HE A0 BU-
pimreHHdI TpobaeM, a OO NOPOAKEHHd HOBHUX. [legKi MpHUKAaAu HaBeAeHi BHUIIE.

[IpaBo3acToCOBHA NpaKTHWKa MOKH IO CBOIX ITO3UIIi¥ He Bupobuaa. YcHo, 110 aAd
BOTO ITOTPibeH yac.
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Teopig kK KpHUMiHaAABHOI'O IIpaBa TaKOX MOKHU IIo B Oopry. IlyOaikamii Ha TemMaTuky
3aCTOCYBaHHS KPUMIHAaABHOT'O MaTepiasbHOT'O Ta IIPOIlECyaAbHOT'O0 3aKOHOLABCTBA B yMOBaxX
Bi¥fHH, HOro BJOCKOHAAEHHS AHIIE IIOYHHAIOTH 3'dBASTHCS. 3BEPHY yBary Ha T€3U BUCTYILY
M.I. XaBpoHIOKa Ilepen CYyAAsSMH, II0 CTOCYIOTHCH 3aKOHOAABUYHX HOBEA BOEHHOTIO dacy.
OnHak 1eil Mmarepiaa e He onlybaikoBaHo. Pa3zom i3 TMM, BXKe NPOBOAATHECS i 3alIAQHOBAHO
IiAa HU3Ka HAYKOBUX iMIIpe3 Ta HAYKOBO-IIPAKTHUYHUX 3aXO0[iB, IIPUCBAYEHUX LiH mmpodae-
Mmi. Cepen HUX IbOropiuHe IIA€HapHe 3acimaHHA ABBIBCBKOT0 POPYyMYy KPHUMiHAABHOI IOCTH-
i, 1110 Mae BiaOyTHCS APYroro THUXKHS YepPBHS. A CbOTOAHIIIIHE HAYKOBe 3i0paHHs, HA AKOMY
Malo 4eCTh BUCTYIATH, € OAHUM 3 II€pUIIUX TaKoro pony. Ilo3a cyMHiBOM, BOHO CTaHE€ CHAb-
HUM IOIITOBXOM [ASl TOTO, 1100 IT049aAu (PpOPMYAIOBATHCS HAyKOBI AYMKH HIOA0 IIPOTHUIII
KpPUMiHAaABHUM IIPaBOIIOPYHIEHHSIM B yMoBax BiMHH.

Ha zaBepiieHHdI cKaxy, IO HaBiTh JOCKOHAAHH 3aKOH IOTpPebOye CBOrO TAyYMAadeHHS,
K IepeAyMOBH IIPaBHABHOIO 3acToCyBaHHA. TAymMadeHHS MOXKe i Mae cTaTH 3acoboMm
IIONOAAHHS HEdCHOCTEeH, cynepedamBocTel 3akKoHy. [laBaiiTe Oymemo He BHIIyKyBaTu B KK
Ta KIIK Toro, m1o nepemkoax)ae ix 3acToCyBaHHIO, a HaBIaKH, IIPOIOHYBATH IIASIXH BUXOAY
3 3aKOHOOABYHUX K0Aizi#t. [ TaAymMaduTu Tak, 1mob 6yaso 3rinHo pekoMmeHpnanii oqgroro Hegobpoi
naMm'ari gepxaBHOTro fAigda: «/pys3sM - Bce, BoporaM - 3aKOH». [lad HaNIUX BOiHIB i cHiB-
BiTYM3HHUKIB IIyKaTH OOIPyHTYBaHHS NPaBOMIpHOCTI iX Aifi IO 3HHUINEHHIO BOpPOra, OAd
3arap0HUKIB - OOIpyHTYBaHHS TOrO, L0 KOXKEH iX KPOK IO YKpaiHCBKi# 3eMAi CTaAaHOBUTH
3A04YMH. | equHUE criocib YHUKHYTH KpUMiHaAbHOI BigmoBimasprHOCTI B YKpaiHi - ckopime i
Ha3aBXOHU 3THHYTH.

CaaBa Ykpainil CaaBa 3CY! CaaBa Harii!

Bimaniu Hoeux*
OXOPOHA AICOBOT'O ®OH/Y YKPAIHH B YMOBAX 3BPOHHOiI ATPECIi P®

B ocHOBIi peaaizamii nepkaBHOI €KOAOTIYHOI ITOAITHKH YKpaiHU IOKAaAeHO 30epezKeH-
Hd [OOBKiaAg, 110 IoTpelye Bix mep:kaBM BXHUTTA TepMiHOoBUX 3axoniB [1]. OcobauBoro
3Ha4YeHHS Taka [igAbHicTh HabyBae B ymoBax 30po#Hoi arpecii pd.

3a owiHKOIO cremniaaictiB 13,2 MapA. TPUBEHD - IPUOAU3HA cyMa 30HTKIB AicoBoi raaysi
YkpaiHu BHacAimokK BToOprHeHHs pd [2]. Y aicHuuTBax, gKi nepebyBasm Ha OKyIIOBaHi#
TepuTopii, 3HuMeH] OyaiBai Ta po3rpaboBaHe o0AagHAHHS, TPAHCIOPTHI 3aCc00H, BEAUYE3HY
IIKOAY HaHecAHW AicoBifi ekocucrteMi, Ha bOiapmocTi ob6'ekTax I1e HocCi TPUBAIOTH PO3MiHY-
BaHHSI, OUYHINEHHS BiJ BiHCBKOBOI TEXHIKH TOIIO.

Yepes BiticbkoBi Aii okynmaHTa 900 3amoBimHUX TepHUTOpi¥ YKpaiHM chOroaHi mepe-
OyBaioThb y Hebesmeni. Ile 1,2 maH. ra, abo 06au3pkKo 3 0% IAoLIi BCiX IPUPOLOOXOPOHHHUX
TepuTopii Ykpainu. lle Tuca4di BUAIB POCAHH, 9Ki 3aHeceHi 10 YepBoHOI KHUIU YKpaiHu i
OXOPOHHAITHCH 3aKOHOM. BoHoBi aii mopymyoTh CIoki#i AUKUX TBapuH. BoHU abo ruHyTh,
abo HaMaramwTbCd BTEKTH 3 rapddyux TO4YOK. Ilim 3arpo3oio 3HHUINEHHS Hapasi 3HAXOOATHCS:
14 Pamcapcbkux o0'ekTiB maomero 397,7 Tuc. ra, 6au3spko 200 Tepuropitt Cmaparnosoi
Mepexi nmaome 2,9 MaH. ra 6iocepHi 3aI0OBIAHUKY.

Ha >xaapb, 0ofioBi il ImOTipIIMAM CTATHCTHKY AiCOBUX IToxkexX. Ha croronmui 3adikco-
BaHOo 191 BHIamok 3aropdHb y Aici Ha 3araapHil naomi 1754 ra. lle BTpudi O6iablne, SKIIO
IopiBHIOBATH 3 aHaaoriyHUM nepiomom 2021 poky. CepenHs maola ogHiei moxkexki 3pocaa
y 16 pasiB[2].

Ban3pko S5 THCAY IpalliBHUKH IPUPOAHBO-3aII0BifHOrO (POHAY IIOAHS POOAATH BCeE
MOXAUBe, 1100 3aXUCTHTH Ta 30eperTu yKpaiHCbKy IIpuponxy. A mie TaM, Ae Iie MOXKAHUBO,
nornoMararloThk AAAM, 9Ki Oyanm BuMylneHi Tikatw Bif BiiHH. Tak, Ha NPHUPOLOOXOPOHHUX
TEPUTOPIAX BXKe 3HAWIIAM IIPUXUCTOK Makxke 15 THCAY TUMYACOBUX IlepeceAeHIliB [3].

* AcnipaHT Kadenpu KpUMiHOAOTII Ta KpUMiHAaABHO-BHKOHaBYOro npasa HamioHaapHOI akazemii BHyTpimHix
cIpas.
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